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STATE OF NEW MEXICO, ex rel.
JEFF BINGAMAN, Attorney General
of the State of New Mexico,

“Plaintif?, CIVIL ACTION NO.

01-0363 JB

FILED
“"“’:‘?M “*’f&:»:z
'Utﬁusu

JOINT MOTION TO STAY ALL PROCEEDINGS
Cm now Plaintif? and Defendants and meéis 54 R

R

Ve

THE UNITED STATES DEPARIMENT
OF ENERGY, et al.,

Defendants.

.

Bonorzble Court for an Ordcr granting a stay of 111 g:g-.__ ==
ceedings in this action in accordance with their Stipulated
Agreement.

In Support of thi; Motion the parties state as follows:

1. That they lLave entered into the attached Stipulated
Agreement dated L.—L’ I/[i b/ , according to which they

have agreed to abide by the provisions therein in lieu of

going forward with this litigation at the present time,

2. That the Stipulated Agreerment makes any further
proceedings before this COurﬁ prior to February 1, 1982 un~
necessary; and,

3. That the parties will advise tae Court on February
1, 1582, on the status of the casa.

Dated: 0’# Jei¥! |, 1s81. Respectfully submitted,
4

-,

MOAD MILTON v

Puty Attoraey General

JETT BIRGAMAN
Attorney General
State of New Mexico

OF COLNSEL:

GAYLE MANCES

Tield Solicitor

Dapartmant of the Interior
santa.Fe, New Mexico 87501

JOHN P. McNET?T
Assistant Chief Counsel

Department of Enerqy
Alhunuercua Onerations 0f%ice

Assistant U.S. Attorney

R.E. THOMPSON
United States Attorney

FAT0FEL F. nalcd
PATRICIA J. BENEXE
Attorneys, Departrent of Justice

‘‘Aand and Natural Resources Divisic

Benjamin Franklin'Station
P.0. Box 7418
Washington, D.C.
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IR THE UNITED STATES DISTRIC:FOTL E D

FOR THE DISTRICT OF NEW MRS @rames samet coun
- ABIQUEIGUL, NEW mials
! JUL 011381
STATE OF NEW MEXICO, ax rel. _
JEFT BINGAMAN, Actornay Genszal -
of the State of New Maxico, p -
Plainzilf, BTSSRSO .
vs. CIVIL ACTION X2,
81-0363 J3

TEE UNITED STATES DIPARTMENT
OF ENERGY, et al.,

Deafandancs.

T . ORDER

Upen ccnsiduntiﬁn of the Joinc Motion To Scay All
Proceedings filed this day with the Coure;

And, comsidesing the Stipulated Agreement dated July 1,
1981, to vhich the parties hereto have agreed, it is on this

- - - list day of July, 198i:

ORDERED that thase proceedings ars stayed until February
1, 1982, in accordance with the agreement of tha parties as
scated {n their Stipulated Agreemant: and the parties shall
in good faith comply with tha provisions of the Stipulated
Agresnent, and furcher, that the parcties advise this Courtc
on that date cn the status of tha case.

JUAN G. BURRIARA

; ORITED SIATES DISIRICT JUDGE
t

RECEVED
wire PR

JUL- el

) ST § CIVPTMINTAL
. ASSESSUENT
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‘ 1§ THE UNITED STATES DISTRICT COURT
POR THE DISTRICT OF NEW MEXICO

S$TATE OF NIW MEXICO, 6x Tel.
JCEF SINGAMAN, Attorney General
of the state of New Mexico,

CIVIL ACTION NO.
$1-0363 J8

Plaintis?,

\

oy UNITED STATES DEPARTMENT
oF ENERGY, et al.,

Dafendants.

i
— S et St ) NP Vet et VP g Vi Vo Vutd

JUL 01133
STIPULATED AGREEMEWT

. Whersas, the plaintiff, State of New Mexicf, [ex ze. . dem
Jeff Bingaman, Attorney General, has brought this action to.
address four major concerns ©of the State of New Mexico: and,
Yhereas, thess concerns iaclude: (1) that the final
decision point for commencing construction of a permansnt
WIP? repository and its operaticn should not be rsached
gntil all interestad pnttiu; including the State of New
Mexico know the :c:ui:s of actual site and dasign validation
tests and the ;;iv pProgram in general: and (2) that the State
of New Mexico be given the opporzunity to have a final
reasolution of all essential and integral cff-gite stats
government concerns involving hsalth, safety, and public
welfare issues prior to a final decision to commence con-
structicn of permanent WIPP facilities: and (J).thst the
Stats of Nev Mexico be entitled to a bindinﬁ and enforceable
consultation and cooperation agreanent that does not vaiin
any right by the Stats to judicial review of any federal
ggancy sSitiom ~ieh ressget €0 the WIPP project: and (4) th-
concern that the withdrawal provisions of the rederal lanid
Policy and Management ASt De complied with, insluding puﬁuc
Dearings to be held befors a dacision is made to withdraw
federal lanids from the public domain for the u:rf projsee:

and
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¥hereas, defendants 4o not acknowledge the validity of
any of plaintiffs' claizms nor admit that any of defendants’
actions to date LA carrying out tha WI1PP program bave been
in violation of the United States Constitution or any law or
regulation of the Unitsd Stazes or the 5State of Rew Mexico:
and |

Whereas, the scheduled, phased construction of the WIPP

project, subject to Congressional approval, antails tha

 excavation of the SPDV portion of the project and the completion,

or substantial cox=pletion, of site and design validation
tasts prior to the comrencament of the construction of, and
excavation for, the permanent WIPP projsct: and

Whereas, under ths present schedule between Septacber
of 1983 and the fall of 1988 comstructisn will continue and
further excavatica of the vaste experimental roozs are to be
corpleted as vell as the completion, or substantial completion,
of the sizulated waste expsrimants; and

whersas, plaintiff and defendants waive no rights
hereby to litigate any issues which they will attempt to
dispose of by negotiation betwveen now and the irinl on the
sarits should thoss nsgotiaticns fall to achisve the desired
Tesults: and

Whereas, the parties agree to carry out in good faith
the mandatory tarms of this Stipulatad Agreement as fully
set out in this document. °

ROW, TEEREFORE, the parties hereby stipulate and agree
as follows:

1. Sirmultansous wvith the entry cf this Stipulated
Agreazent, the Unitsd Statas Departnent of Zmergy and the
State of New Yaxico shall execute a consultation and eoorerztion
agreazsnt which shall provida for the timely sxchange of
information about ths WIPP project and procedures for t.hu

to follow ¢to ntt:npt to resolve conflicts bc:v.-n them

Telating to the public Realth, safety or welfazre of the
citizens of the Stats should any such conflicts arise during
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the course of that project. This consultation and coopera=-
_tion agresment shall be a binding, enforceasle agrcement
betwsen the Departmant of Energy and the State of New Mexico
and syall .xprcssl} provide that it does not constitute &
waiver by the State of any right it may have to5 judicial
reviev of federal agency actions with respect to the WIPP
project. The consultaticn and cooperation lgrcemen; iz
attached to and incorporated herein az Appendix A hereto.

The provisions and mandates of thig Stipulatcd Agreerent areé

in addition to the proviszions and obligaticnz of that coensulsatica

and cooperation agreement and to the extant that they are
inconsistent, i1f at all, this Stipulated Agrsement controls.
2. The United States Department of Energy shall
prepace and provide to the State of New Mexico and the
public a formal, public docurent containing a summation of
the results of all experinents and ntudies condusted during
the 57DV phase and site validation phase of the WIPP project
at least sixty (60) days prior to any decisicn as to whesher

the information obtained from the SPDV program and site and

-desicn validation tests warrants the commencement of construction

of the permanent facility for the full WIPP repository which
decision {3 now estimated to be 1o earlier than Seétembe: of
1983. wichin such €0-day period the State of New Mexivs and
interested members cf the public shall have an opportunity
toc comment on that document as it relates to the decision to
commence construction of the pexmanent faciliy fé::the el
WIPP project. Aftar rccei&inq. revieving, considering ;nd
rnspehdinq to any comrants made by the State and interested
merbers of the public, the Department of Energy shnil anter
a final decision on vhn:har.thn information obtainea from
the 5?0V program and site and £23ign valflacion tesss uarrants
the commencenent 0f permanant facility coastruction for the
WIPP project. The Stlgi of Nev Mexico ls not barred from
seeking oz cbtaining jvdicial reviav of that descision by

.
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thisg stipulated Agressant. Parmanent facility censtruction
shall be deamed to commence for purposes of this paragraph

with excavation of the third shafe. .

3. The Department of Energy shall prepare the compre-
hensive topical reports and conduct the site and design
validation experiments and other preliminary experiments and
studias set forth and attached hersto as Appendix B of this
stipulated Agreedant and shall provide the State and the ;
public with final or interim reports on the results of those
cxptzin;ntl prior to the §0-day review period orxdered in
paragraph 2 above.

4. To the extent that additional funding becones
available, the Department of Znergy shall also conduct the
studies and sxpesrinents set forth and attached hereto as
Apéendix € of this stipulated Agrsement and provide the
State and the public with final or interim resports on the
Tesults of those experiments and stuldies prior to the 60-day
review period mantioned in paragraph 2 above. The Departent
©f Energy shall make a good faith sffort o arrange for such
funding prior to February 1, 1982. The Department of Energy

'shall proﬁl&n and ptovide to the State of New Mexico by

Saptamhar 1, 1981, a report assessing the marits and costs
of theis experiments and studies set forth {(n Appandix C.
Inability of DOE to arrange for funding for the studias
lizzed {n Appandix C will not precluds the State fronm raising
the neesd for such studiss as an issue in any trial on the
marits.

S. The Departmant of Inergy will prepars and provide
to the Stats of Nev Maxice a formal, public document con-
taining a suzmmation of the results of all final or interim
cxpcriatnts and studies related to (1) the c;an;ng:;on ot
ths so ccllnd *disturbed sons or zone of annmoiou. seismie
zeflection data® ths scuthern doundary of which liass u an
Zast~West direction biszecting Secticns 16 and 17 in Township
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"23s, x;nqn 31E, X.M.P.N., iD Zone ) of WIPP site, starting
approximstely 1-1/2 miles porth of ERDA 9, and (2) all
-gizulated vasted experiments, prior to the transportation of
any waste into th; stats of New Mexico for emplacament at
the WIPP sits. The Department of PZnergy shall aZford the
i:a:- of ¥ev Mexico and interested mgmbers of the public a
45-day revisw and coment period and shall consider and
respond to such coxmmants prier to the decision to transpere
any vasts into the Ftate for explacement at the WIPP site.
™is ;tipulatad Agreszant shall not bar the Stats of New
Maxico fzoz sesking or obtaining judicial zeview of any
Departnent of Energy actions and final decisions in that
respect.

6. If not required by federal laws or regulations
existing at the time, the Departamant of Inergy shall, never-
theless, provide to tha State of Kew Mexico and the publie,

& reasconable review period pricr to any decision to change

che satuse oF scope ©f the WITP prodect to that of a permanent,
high lavel wvaste toponitpry. cr a decision not to retrieve the
high lavel vaste placed in the repository on a texporary

basis wh::; high lavel vaste the Departmant of Inezgy intends
te remove at tha conclusicn of the experimsntal period of
approximately thirety (30) years in duration.

7. The defendant, DOIL, shall make a good faith effert
to assist tha Stats of Xevw laxi=5 in resolving ths State's .
oif~-sites stats governdsntal concerns. In order to carry out
its obligations under this paraqgraph, the defendant, 062.
shall prior to February 1, 19382, seek to establish and
pc:tictpat; in a State-Tederal task force comprised of all
federal governdental agencies with jurisdiction over or
responsibility for activities related to WIF? and shall j;in
vith tha Stats, vhars appropriats, i aeeking and recommending
faderal or Cmg.nuiml resolution of the following State

goncerns relatad to tha WIP? project:



(a) the Questicn Of.ltlt. liability arising from
accid.nty’

(b) funding for necessary road upgrading;

(é). funding and training for oAqoinq «mergency pre-
parednsss and emargency response;

(4} monitoring of transportation of waste through the
state;

(e) funding for, and assistance in, conducting base-;
line Kealth studies of inhabitants in neighboring ccnnunitins
near the WIPP ait‘ and resasonable periocdic monitoring there~
after; '

(£) funding for, ;nd assistance in, post-cperation

monitoring of the WIPP sits.

In the svent that the State of New Mexico is not satisfied
b} Tebruazry 1, 1982 (or a mutually agresd upon date there-
after), that such concerns vill be resclved prior to the
co=pletion of the SPDV phase of the WIPP project and any
decision toc authorize the commencement of permanent facility
construstion for the WIPP project, the 5tate of New Mexico
may raise thoss issues in any trial on the merits.

8. The SPDV phase of the WIPP project currently
underwvay shall not excesd, before the decision as to whether
the information obtained from the SPDV program and site and
design validation tests warrants the ccz=mencament of con~
struczion of the full perzansnt WIPP repository, the excavation
of spproximately 115,000 tons of salt and four acres cf
excavated areas as set forth in the Departzent of Energy's
THE 3063 document on SPLV published in October of 1980.

9. The defendants, Bureau of Land Managezent and
Depazrtment of Interior, shall. in accocdsacze with DOY withe
draval regulations, conduct public hsarings on July 14 and
15 of this year oa DOE's pending withdrawsl application

' gllatiac to the proposed public land gite for the WIPP

project. That spplication, notice of which was published in
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45 Ted. Rag. 75768-69 (November 17, 1980) seeks to reserve
the land for the exclusive use of DOE for the purpose of
protecting the goo}ogicnl integrity of the site for the
research and development of a WIPP project and performing
SPDV.

10. This Stipulated Agreament does not affact the
validity of the Racord of Decision entered by the Department
ef Inargy for the WIPP project on January 22, 1981, nor does

it obl;qat- DOE to undertake any additional steps in the
KEPA pProcess with respect to the WIPP projest bc}ond that
zaquired by lawv, 'no:vithstnndinq such Record of Decision,
the Depariment of Energy shall comply with all of the terrms
and conditions contained in the provisions of this Stipulated
Agreerxant.

11. The Departmant of Energy shall cooperate with
County Cozmissions of Les and E44y Counties to permit the
Counties to provide optimum road access to the WIPP site
froz popuiation centars &I both sounties.

12, The application of plaintiff, State of New Mexice,
for preliminary injuncticn is withirawn by th; plaineif?

wvithout prejudice to any of the clains in its Co=plaint.

13. By entering inte this Stipulated Agrewement, defendants

40 not waive any defenses thesy may Rave to thig action.

14, All procsedings in this aztion should be stayed
until February 1, 1982, at wvhich time the Parties agree to
report to the Court on the status of the case. Any such
subsequent trial on the marits shall be lirited to the
{ssues of Btate concern addresssd in paragraphs 4, 7, and 9

of this Stipulated Agrsexent.
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APPENDIX B

' COMPREHE.’;ISIVE TOPICAL REPORTS TO BE MADE AVAILABLE TO .
ENVIRONMENTAL EVALUATION GROUP BEFORE THE .
DECISION TO CONSTRUCT THE PERMANENT REPOSITORY

" 1. Deeo Dissolution: Including all available pert'nent up-to-date data anc

-~

~ J

arguments for and against the hypothesis of deep dissolution {n the Delaware

- - —

Basin and its potential effect on WIPP.

2. Disturbed Zone: Including all avallable pertinent up-to-date data anc

analyses of the nature, extent and potential significance to the repositery.

3. Breceia Pipes: Including all available pertinent up-to-date data arnd

analyses concerning the existence of breccia pipes in the basin and the ree!,
potential for future breccia pipe development, and their significance to WIPP.

4. DMG Hvdrology: Inecluding all available pertinent up-to-date data and

analyses of the hydrologic characteristic, geochemistry, potential and rates for
salt removal, and directions of flow and possible communication with other
aquifers e.g., reef aquifer, San Andres Limestone aquifer and shallow equifers.

S. Regional ﬁvdrolon: Including all avajlable pertinent up-to-date data anc

analyses of the recharge and discharge area, flow times and interconections of
aquifers near the site.

6. Natural Resources: Including detailed plans to control reccver;,"of potash

and hydrocarbons without disturbing the repository, and the evaluation of
potential consequences of these plans.

7. Results of SPDV Site Validation Experiments: Including all pertinent

results and analyses of experiments as listed {n WIPP-THE-2875, pp. 15-16.

8. Plans for SPDV Deeirr Validatian: Tindated, detailed plans and rationale for

the proposed design validation experiments as outlined in TME-3058 and TME-3083



9., Results of SPDV Desien Validation Experiments: Including all pertinent

74
results and analyses of experiments as agreed by DOE and EEZG. (Further results

to be later provided per r:ote below.

. 10. Plans for Simulated Wastes Experiments: Updated, detailed plans and

rationale for the proposed experiments,

11. Results of Simulated Waste Exoeriments: Including all pertinent results snd

analyses of experiments as agreed by DOE and EEG..

*NOTE: To be completed prior 10 the 45 day review period and prior to the

decision to proceed as set forth in Paragraph 5 of the Order.

N
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1.

3.

4.

_ APPENDIX C *

', ' . . t:-.

ADDITIONAL mVESﬂGAﬂONS.; THE RESULTS OF WHICH TO BE MADE
AVAILABLE TO ENVIRONMENTAL EVALUATION GROUP BEFQORE
THE DECISION TO CONSTRUCT THE PERMANENT REPOSITORY

Test Brine Reservoir {n Defermation Zone: Reopen ERDA-6 and allow it

flow for at least 10 days to measure the depletion of pressure at regu!
{ntervals {n this weil, and if access can be obtain‘e.d, In Pogo #1 [ede:
wven. Perform other necessary tests to determine tr;e size, age, origin, a:
possible association with aquifers or other brine pockets.

Renort on Brine Reservoirs: Provide a comprehensive topical report ¢

aevailable information concerning brine resarveirs ln'enporite beds found |
the Delaware Basin including the results of tests on ERDA-6. This shoul
{nclude available information on the lccsatiion, sizés, quantity, pressures

quality, ideas on crigin and methods of handling in mines.

scizantal Txzlsration of the DisturSed Zone: At the earllest passitl

stage of facility construction and before emplacement of any waste at the

WIPP repository, provide for an additional 3000 fe.;t'ol érift north o1

presently planned station #2, which is approximately 2500 f{eet North of
ERDA 19, and drill 3000 feet horizontal csres to the north f{rom this new

locstion. .

Practure Flow in Rustler Aguifers: Evaluate the extent of {racture flow in

the Rustler aquifers and provide a report on the effect of fracture flow on

the resultant release pathways considered {n the FEIS.

. 8tudy of Aquifer Charseteristics: Using {nesitu methods, assess

) quantitatively and qualitiatively the mﬁolozy. porosity, permeability,

bulk. density and distribution coefflicients of the Rustler aauifers.
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[The text herein reflects the curreat text including all amendments to
pril 1, 1985. The text is that contained in the original 1981 version
except where noted in bold face type and annotated to reflect the date
of amendment.]

AGREEMENT FOR CONSULTATION AND COOPERATION

This Agreement is entered into effective as hereinafter provided by
and between the State of New Mexico (hereinafter referred to as the
"State") and the United States Department of Energy (hereinafter referrad
to as "DOE").

WHEREAS, DOE is proceeding with plans for the Waste Isolation Pilot
Plant project (hereinafter referred to as "WIPP") in New Mexico, as more
fully described below;

WHEREAS, the parties recognize: (1) the United States Government's
responsibility for national security; (2) DOE's responsibility for
environmental aspects in developing procedures, systems and facilities for
safe disposal of radioactive wastes arising from past and future conduct
of the Nation's defense programs; and (3) the State's responsibility for
the welfare of its citizens including, but not limited tn, public health
and safety, environmental and socioeconomic aspects of the transportation,
handling, storage and disposal of radioactive wastes in New Mexico;

WHEREAS, the Department of Energy National Security and Military
applications of Nuclear Energy Authorization Act of 1980, P. L. 96-164,
attached as Appendix A, provides only with respect to WIPP that the
Secretary of DOE shall enter into a written agreement with the appropriate
State officlals providing for consultation and cooperation with regard to
the public health and safety aspects of the project;

WHEREAS, under P. L. 36-164 the State has the right tn comment on and
make recommendations with regard to the public health and safety aspects
of WIPP,

WHEREAS, the Secretary shall receive, consider, resolve and act upon
the comments and recommendations made by the State within time frames
specified in Article IX of this Agreement; and

WHEREAS, the Agreement has been reached in accordance with P. L.
96~164.,

NOW, THEREFORE, the parties agree as follows:

ARTICLE I - PURPOSE AND INTENT

A. This Agreement affirms the intent of the Secretary to consult and
cooperate with the appropriate officials of the State with respect to
the public health and safety concerns of the State, and to give
consideration to such concerns and cooperate with such officials in



resolving such concerns consistent with P. L. 96-164. It also affirms
the intent of the Governor of the State to express such concerns in a
timely manner and to make all reasonable efforts to cooperate with DOE
in resolving such concerns.

It is recognized that WIPP was an ongoing project at the time the
parties commenced their negotiations of this Agreement. 1In the event
the WIPP mission as described in Article VI of this Agreement is
substantially changed, whether by amendment to P, L. 96-164 or
otherwise, the parties may mutually agree to no longer be bound by
this Agreement or provisions of 1t and the parties shall not be bound
to comply with certain provisions of the Agreement 1if such changes in
the WIPP mission make a particular provision impossible to perform or
enforce. Any such agreement shall be reflected in a modification to
this Agreement.

The putpose of this Agreement, in carrying out the Iintent expressed in
Paragraph A of this Article, 1is to designate Key Events; set time
frames for review, comment and resolution of comments; and establish
procedures for review of WIPP and for resolving conflicts.

ARTICLE II - DEFINITIONS

For purposes of this Agreement:

A,

The term “"State” means the sovereign State of New Mexico, as
represented by the Governor of the State of New Mexico or his duly
authorized representative;

The term “DOE" means the United States Department of Energy as
represented by the Secretary or his duly authorized representative;

The term "Secretary” means the Secretary of the United States
Department of Energy, or anyone serving In that capacity, or any duly
authorized representative of the Secretary;

The term "public health and safety” means the potential ifmpact upon
the citizens of New Mexico resulting from activity attendant to WIPP,
and includes any environmental effects which can impact the health and
safety of New Mexico citizens;

The term "defense waste” means radiocactive wastes resulting from
defense activities and defense programs of the United States
Government exempted from regulation by the United States Nuclear
Regulatory Commission. The term excludes any radioactive waste
generated by the commercial nuclear power industry;

The term "transuranic waste” or "TRU waste” means defense waste, other
than high level waste or spent reactor fuel, containing alpha emitting



transuranic elements (including Uranium-223), with radioactive half
lives greater than one year, in excess of 10 nanocuries per gram of
waste;

G. The term "high level waste” means defense waste, in the form of the
solidified product of the first-cycle solvent extraction or similar
process by means of which uranium and plutonium are recovered from
irradiated reactor fuel;

H. The term "Key Event” means a significant activity in the development,
design, construction, operation and decontamination and
decommissioning of WIPP;

I. The term "Milestone™ means an action which shall be achieved prior to
the commencement by DOE of a Key Event; however, it is recognized that
there may be revisions to Milestone documentation after commencement
of the Key Event involved; and

J. The term "Working Agreement” means the document, incorporated herein
by reference as Appendix B, which elaborates on the details of this
Agreement and shall be further developed pursuant to this Agreement,

ARTICLE III -~ EFFRCTIVE DATE

As required by P, L. 96-164, this Agreement shall become effective upon
the elapse of forty-five days while Congress 1s in session unless the
Committees on Armed Services of the Senate and House of Representatives,
in writing, waive any portion of such forty-five days; the forty-five days
to commence running upon submission of this Agreement as signed by the
parties to the Committees. DOE shall advise the State in writing as to
the date on which the foregoing requirement has been fulfilled and such
date shall be deemed to be the effective date of this Agreenment.

ARTICLE IV = POINTS OF CONTACT

A. The Chairman, Radiocactive Waste Consultation Task Force, State of New
Mexico, or such other person as designated by the Governor, is the
principal representative of the State for maintaining liaison with DOE
and for the consultation and cooperation process.

B. The Manager, Albuquarque Operations Office, NDOE (Manager, ALO), or
anyone serving in that capacity, is designated by the Secretary as the
principal representative of DOE for maintaining liaison with the State
and for the consultation and cooperation process.

C. The principal representatives may designate appropriate individuals or
groups to conduct day-to-day activities for then.

ARTICLE V - MODIFICATIONS

A. The parties to this Agreement recognize that future developments,
including but not limited to changes in applicable law, including but
not necessarily limited to P. L. 96-164, may make it desirable or



necessary for one or both parties to seek to modify this Agreement.
Elther party to thils Agreement may request a review of the terms and
conditions contained herein upon written notice to the other party,
setting forth the modification or modifications requested together
with the reasons therefor. The other party agrees to consider the
requested modification or modifications, to respond to the request in
writing and to enter into negotiations in good faith within 30 days of
recelpt of the request.

Pursuant to P. L. 96-164, the Secretary shall notify the Committees on
Armed Services of the Senate and the House of Representatives of
modifications to this Agreement.

ARTICLE VI - WIPP MISSION

A.

P. L. 96=-164 authorized WIPP as a defense activity of DOE for the
express purpose of providing a research and development faciliry to
demonstrate the safe disposal of radioactive wastes resulting from
defense activities and dafense programs of the U. S. Government
exempted from regulation by the UUnited States Nuclear Regulatory
Commission.

WIPP is intended to include receipt, handling and permanent disposal
of defense transuranic waste and temporary storage for experimental
purposes of a limited amount of high-level defense waste.

All of the high-level waste will be removed from the WIPP upon
complerion of the experiments and prior to decontamination and
decommissioning of the facility. The transuranic waste will be
subject to a period of retrievability prior to permanent disposal as
set forth im the Retrievability Plan referenced in Article IV of the

Working Agreement.

The WIPP FEIS analyzes the impacts on the public health and safety
from the release of radioactive material from WIPP. DOE's positiom 1is
that the bounds of these impacts are established by the estimated dose
consequences, rather than by any of the particular characteristics of
the waste to be emplaced at WIPP. It is the State's position that the
impacts on public health and safety are bounded not only by dose
estimates but by the site characterization, multiple containment
barriers, QA programs, design criteria, operational controls,
enforcement of safety programs and other good engineering practices.
The analyses in the WIPP FEIS use the upper limit of 100 rem per hour
as the maximum surface dose rate for a canister of remote handled
transuranic (RE-TRU) waste and an expected maximum activity level of
23 curies per liter for the waste. The Record of Decision dated
January 22, 1981 also iimited the total volume of RH-TRU to be shipped
to WIPP to 250,000 cubic feet.
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A limited amount of RH-TRU waste, described below as falling within the

100 to 1000 rem per hour range, presemntly in existence has activity levels
and characteristics which exceed the transuranic waste characteristics used
in the WIPP FEIS. Since physically reducing such waste form to levels
below 100 rem per hour may be impractical and since the WIPP Waste
Acceptance Criteria (WAC) or its companion waste certification compliance
requirements will permit exceptions to the WAC, the DOE will, prior to
graanting such exceptions for such waste and prior to the shipment of such
waste: (1) perform analyses to ascertain the impact of such on the public
health and safety, (2) consult with the State of New Mexico, including
providing the State with a copy of the analyses for review and comment, and
(3) provide to the State a period of forty-five (45) days to review and
comment on such analyses prior to gramting any such exceptions. 1In no
instance will such an exception to the WAC be granted if it would cause a
significant increase in the impacts on public health and safety discussed
in the WIPP FEIS.

The DOE agrees that no defense RH-TRU with a surface dose rate in excess of
1000 rem per hour will be shipped to WIPP and that no more than 5 of the
total volume of 250,000 cubic feet (or 12,500 cubic feet maximum) of
defense RB-TRU shipped to WIPP will exceed 100 rem per hour surface dose
rate. Defense RH-TRU waste shipped to WIPP will not exceed the 23 curies
per liter maximum activity level (averaged over the volume of the
canister). The total curies of defense RH-TRU shipped to WIPP shall not
exceed S.l1 million curies. The concentrations of radionuclides in the
RE-TRU canisters shall be determined by a procedure which shall include one
or more of the following basic methods: (1) materials accountability; (2)
classification by source; (3) gross radioactivity measuremeats; (4) direct
measurements of major contributing radionuclides; or (5) such other methods
as the parties may agree to.

Further, DOE agrees that the amount of defense high-level waste (DHLW) used
on an experimental basis will not exceed 430,000 curies per canister and a
total of 17.2 million curies. The DOE will disclose in writing to the
State the upper limit of the surface dose rate of any DHLW canister to be
brought to the WIPP for experimental purposes no later than February 28,
1985.

WIPP 18 not designed for the permanent disposal of high-level waste, nor
has the WIPP site itself been characterized for such permanent disposal.
amended, November 1984])

DOE, or its successor govermental agency, or the United States if no such
agency, shall not abandon the WIPP site without decontamination and
decommissioning having been completed, and DOE or its successor
governmental agency, or the United States if no such agency, shall have the
responsibility for ongoing post-closure institutional control at the WIPP
site. As stated in the Working Agreement, the ailestones and associated
consultation and cooperation process provisions covering the
decontamination and decommissioning of WIPP, including the counsultation
process concerning the length and extent of the post-closure institutional

-5-
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control, shall be negotiated and resolved by the parties in the future,
and at least one year prior to the start of the decontamination and
decommissioning of WIPP.

amended, November 1984)

The DOE will not permit subsurface mining, drilling, or resource
exploration unrelated to the WIPP Project on the WIPP site during facility
construction, operation, or after decommissioning. This prohibition also
precludes slant drilling under the site from within or from outside the
site. The "WIPP site” as used here means the 4 x 4 mile (10,240 acres)
area consisting of sections 15, 16, 17, 18, 19, 20, 21, 22, 27, 28, 29, 30,
31, 32, 33, and 34 of Township 22 South, Range 31 East, NMPM, in Eddy
County, New Mexico; Sections 16 and 32 belong to the State and the exchauge
of those lands between the U.S. Department of the Interior and the State 1is

pending.

At the conclusion of the WIPP project the DOE shall dispose of any residual
salt tailings extracted from the WIPP site in an environmentally acceptable
manner, to be determined in consultation with the State of New Mexico.

The DOE has no present intent to reorient the underground storage area
tovard the northern half of Zone II, as that zone is described in the WIPP
Safety Analysis Report. In the unlikely event that DOE develops plams to
reorient the storage area toward the north, DOE agrees to provide all
available information and analysis regarding those plans to the State for
review and comment at least forty five days before making a decision to
reorient the storage area. If the State, after consulting with DOE about
the State's comments, believes its concerns are still unresolved, the State
may request that the matter be considered under the conflict resolution
procedures set forth in Article IX of this Agreement.

anmended, August 1987]

1. In carrying out this stated mission, DOE and WIPP will comply, at a
minimum, with all applicable astate, federal, and local standards,
regulations, and laws, including any applicable regulatioms or standards
promulgated by the Environmental Protection Agency. Compliance by way of
grandfathering, variance, waiver, or exemption shall in no way preveant or
stop the State from requiring any similar health and safety measures at
WIPP under separate applicable authority, nor shall such compliance prevent
or stop the State from seeking conflict resolution under Article IX,
herein, to resolve disputes about such health and safety measures.

2. The Final Safety Analysis Report which will be issued by DOE prior to
the receipt of waste will document DOE's ability to comply with the
provisions of Subpart A of the Envirommental Standards of the Envirommental
Protection Agency for the Management and Disposal of Spent Nuclear Fuel,
RAigh Level and Transuranic Wastes (40 CFR 191, Subpart A). Upon initial
receipt of radioactive waste at the WIPP, and thereafter, the DOE will
comply in all respects with the said Subpart A in effect at the time.
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F.

In addition, the DOE agrees to provide the State by February 1, 1988 with a
Plan describing the steps which the DOE will undertake to demonstrate
compliance with the assurance requirements contained in 40 CFR 191.14 of
Subpart B of the EPA standards. This Plan will contain an estimated
schedule and a description of the process DOE will use to: identify needed
active fnstitutional controls, gather data for the implementation of such
controls, develop and implement a monitoring plan for the underground
facility, define and implement a plan for passive institutional controls,
determine the barriers to be used, assess the selection of the WIPP site in
view of the resources at the site, and review the recoverability of the
waste for a reasonable period after disposal.

Prior to receiving more than 15 percent hy volume of the transuranic waste
capacity of the Waste Isolation Pilot Plant, described as 6.2 million cubic
feet of transuranic waste in the Waste Isolation Pllot Plant Record of
Decision (46 Federal Register 9162, dated January 23, 1981), the Secretary
of Energy shall demonstrate that the Waste Isolation Pilot Plant meets the
applicable environmental standards for the disposal of radioactive waste
established in Subpart B of such Environmental Protection Agency Standards
(40 CFR 191, Subpart B), including the Assurance Requirements under such
Subpart B, in effect at that time.

The parties are aware of the opinion issued by the United States Court of
Appeals for the First Circuit in Natural Resources Defense Council, et al.
v. United States Environmental Protection Agency, et al., Nos. 85-1915,
86-1096, 86-1097, and 86-~1098 regarding the aforementioned 40 CFR 191
standards. While the standards are on remand to the EPA for
reconsideration pursuant to the July 17, 1987 opinion {n that case, DOE
agrees to continue its performance assessment planning as though the
provisions of 40 CFR 191 effective November 19, 1985 remain applicable.

3. DOE shall use both engineered and natural barriers to isolate the
radiocaccive waste after disposal in compliance with the EPA Standards. The
barriers shall include, as a minimum, properly designed backfill, plugs and
seals in the drifts and at the entries to the panels, and plugs and seals
in the shafts and drillholes.,

4, The transportation of radioactive waste to WIPP shall comply with the
applicable regulations of the U.S. Department of Transportation and any
applicable corresponding regulations of the U.S. Nuclear Regulatory
Commission. All waste shipped to WIPP will be shipped in packages which
the Nuclear Regulatory Commission has certified for use.

amended, August 1987]

The foregoing statement of the WIPP mission is based on the WIPP mission
authorized by Congress in P.L. 96-164. The parties recognize that all or
part of the statement of mission in this Agreement for Consultation and
Cooperation would not be binding on the parties if, in the future, Congres
enacts legislation specifically related to the WIPP mission which coaflict
with this statement of the mi{ssion. The parties further recognize that
this Agreement for Consultation and Cooperation in no way relieves or
alters, in any respect, any requirements or responsibilities imposed on DO
by any other federal laws or regulations including but not limited to the
National Environmental Policy Act.

[as amended, November 1984]



ARTICLE VII - KEY EVENTS AND MILESTONES

A.

B.

c.

[as

DOE shall consult and cooperate with the State as the project progresses
through Key Events and Milestones identified in Paragraph C of this Article
and in the Working Agreement. Such consultation and cooperation shall be
on a regular, ongoing basis to facilitate an orderly process of State
review and evaluation. 1Tt is recognized that neither the Key Events nor
the Milestones so identified are necessarlly sequential, particularly since
some Key Events and Milestones may properly be carried on simultaneously
under this Agreenment.

DOE shall give prior written notice to the State of its intention to
commence Key Events identified in Paragraph C of this Article.

The following are currently identified as Rey Events:

l. Draft Environmental Evaluation;

2. Preliminary Engineering - Title I;

3. Final Environmental Evaluation;

4, Site and Preliminary Design Validation (SPDV) Construction;

5. Detailed Design - Title II;

6. Construction of Exhaust and Waste Shafts;

7. Construction of Waste Handling Building;

8. Underground Development;

9. Construction of Exhaust Filter Building;

10. Computer Installation for the Facilities Alarm and Monitoring
Systen;

l11. Operations;

12. Retrievability Decision for TRU Waste;

13. High~Level Waste Retrieval and Shipping;

l14. Decontamination and Decommissioning.

amended, November [984]

Other significant activities may from time to time be agreed upon as Key
Events or one or more of the above Key Events may be deleted or revised
pursuant to the provisions of Paragraph A of Article I of the Working
Agreement.

ARTICLE VIII - CONSULTATION AND COQPERATION

A,

DOE shall keep the State currently and fully advised relative to WIPP in
accordance with this Agreement and the requirements of the Working
Agreement so that the State may make independent reviews on public health
and safety concerns relative to WIPP.

The data, reports and other material to be furnished the State in order to
meet the foregoing requirement as to a particular Key Event shall be
identified in the Working Agreement as work progresses toward achieving
that Key Event. The types of data, reports and other material DOE shall
furnish the State include, but are not limited to, draft and final
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environmental impact assessments and statements; technical reports and
rrogram plans; administrative and technical progress reports; the safety
analysis report and amendments; construction and engineering design
documents; and legislative land withdrawal proposals,

In order for the State to make the independent reviews on public health and
safety under this Article, the State shall have the right to conduct
reasonable independent monitoring and testing of on-site activities related
to the WIPP project; provided, however, that such monitoring and testing
shall not unreasonably interfere with on-site activities,

It is recognized that as activities on WIPP are carried on, the Milestones
involved in particular Key Events shall be identified with more precision.

The parties have negotiated a Working Agreement, identifying for each of
the early Key Events the appropriate Milestones, the documents DOE is to
submit to the State, the timing for such submissions, the timing for the
State to identify public health and safety concerns and the process to bhe
followed to try to eliminate those concerns before there is recourse to the
procedure set forth in Article IX of this agreement. From time to time the
Working Agreement shall be changed and added to as therein provided by
agreement of the parties in consonance with the intent of this Agreenment.

The Working Agreement, as agreed upon and changed and added to from time to
time, shall be part of this Agreement as Appendix B. Revisions to the
Working Agreement consistent with the provisions of this Agreement shall
not be considered as modifications to this agreement for purposes of
Paragraph B of Article V of this Agreement.

It is understood by the parties that the State may disseminate to the
public coples of all data, reports and other material furnished the State
by DOE pursuant to the provisions of this Article or other requirements of
this Agreement and may elicit comments and conceruns from the public thereon
for communication to the DOE.

amended, November 1984]

The parties recognize that neither DOE nor the State can require that New
Mexico residents be employed by DOE and its subcontractors for the
construction and operation of WIPP. Nevertheless, both parties agree that
it is desirable, within the limits of the law, to encourage the employment
of New Mexico residents. DOE agrees to establish with the State a
monitoring and statistical reporting program for itself and its
subcontractors in order to periodically report on the number of New Mexico
residents hired and the steps taken to fully and effectively publicize the
avallability of WIPP jobs in New Mexico for prospective New Mexico
employees. The details of this program will be agreed upon in writing by
the State and DOE.

amended, November 1984]
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B.

TICLE IX - CONFLICT RESOLUTION

In the event that actions under Article VIII of this Agreement do not
satisfy the State's concern or concerns as to the public health and safety
(including the identification of Key Events and Milestones), the principal
representative of the State and the Manager, ALO shall meet to discuss the
matter in detail. Within 10 calendar days after conclusion of the
discussion, the Manager, ALO shall advise the State in writing what DOE
action, if any, is contemplated with respect to the State's particular
concern or concerns. If the State is not satisfied by the written
determination of the Manager, ALO, the Governor shall notify the Secretary
in writing within 10 calendar days of receipt of such determination that
the State intends to invoke the provisions of this Article and the reasons
therefor. The Governor may not delegate his authority under this
Paragraph. A copy of the notification shall be furnished the Manager, ALO.

Within 30 days after notification under Paragraph A of this Article, the
principal representative of the State and the Manager, ALO shall appoint
one (1) mutually agreed upon recognized, independent expert in the
particular field involved as the conflict resolution hearing officer. The
conflict resolution hearing officer may employ as many experts in the
particular field or fields involved and support staff as he shall determine
are necessary to assist him in making a recommendation or recommendations
on the matter or matters before him.

Within 15 calendar days after the appointment of the conflict resolution
hearing officer, the principal representative of the State and the Manager,
ALO shall each submit to the hearing officer a written statement of their
respective positions and the basis therefor. The hearing officer may hear
oral presentations by the State and the Manager, ALD.

Nothing in this Article shall preclude the State or the Manager, ALO from
asking for and receiving from the hearing officer a reasonable extension of
the time limit set forth in Paragraph C of this Article for good cause,
such as recourse to the advice of outside experts in the particular field
or flelds involved.

The conflict resolution hearing officer shall compile and maintain an
accurate record of all written submissions and a transcript of any oral
presentations made to him pursuant to Paragraph C of this Article.

The conflict resolution hearing officer shall consider all written
submissions and oral presentations in the record and tramscript required by
Paragraph E of this Article and shall make written recommendations on the
matter or matters before him which shall refer to the specific facts in
that record relied upon by him. The responsibility for making written
recommendations under this Paragraph shall not be delegated by the conflict
resolution hearing officer.

-10-~
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The conflict resolution hearing officer shall transmit his written
recommendations along with a copy of the record and transcript to the
Secretary, the principal representative of the State and the Manager,
ALO within 30 calendar days following his receipt and consideration of
all written submissions and oral presentations authorized by Paragraph
C of this Article.

Within 10 calendar days following receipt of the written
recomnendations of the conflict resolution hearing officer and the
record and transcript, the Governor and the Manager, ALO may submit
their own written comments and recommendations to the Secretary which
shall be made a part of the record required by Paragraph E of this
Article. An information copy of any such comments and recommendations
by either party shall be transmitted to the other party.

Within 25 calendar days following receipt of the written
recommendations of the conflict resolution hearing officer and the
record and transcript, the Secretary shall issue a written decision on
the matter or natters before him which shall include the basis in the
record for such decision and shall constitute final agency action on
and resolution of the matter or matters under this Agreement. Issuing
a decision under this Paragraph may not be delegated by the

Secretary. Copies of the decision shall be transmitted to the
Governor and the Manager, ALD,

Upon notification to the Secretary under Paragraph A of this Article
that the State intends to invoke this Article, DOE shall not commence
any Key Event if the commencement of such Key Event is inconsistent
with the concern or concerns of the State under consideration under
this Article unless specifically authorized in writing by the
Secretary or agreed to in writing by the Governor. 1In the event that
the Secretary decides to authorize DOE to commence any Key Event
pursuant to the provisions of this Paragraph, that written
authorization shall include the basis for such decision and a copy of
it shall be transmitted to the Governor at the same time that it is
transmitted to the Manager, ALO. The Secretary may not delegate his
authority under this Paragraph.

The decision of the Secretary under Paragraph I of this Article shall
be implemented by DOE.

Nothing in this Article shall preclude the withdrawal, at the State's
request, of a matter from further consideration under this Article.

Nothing in this Article shall preclude the State from seeking written
public input at the State level which shall be transmitted by the
State to the conflict resolution hearing officer and shall be made
part of the record required by Paragraph E of this Article; provided,
however, that neither such solicitation of input nor the input itself
shall delay the conflict resolution process beyond the time
limitations set forth in this Article.

~11~-



Nothing in Article IX shall be construed to be a walver by the State
of New Mexico of judicial review of any flnal agency actions of the
Secretary of DOE or of the Secretary's aforementioned written
authorizations to commence Key Events.

ARTICLE X - DOE ASSISTANCE

The parties recognize that in order for the State to comment and make
recommendations under this Agreement 1t must have adequate rasources
to carry out an independent review of WIPP. DOE shall continue to
assist the State in obtaining the resources necessary for the State to
undertake a meaningful independent review of the public health and
safety aspects of WIPP.

ARTICLE XI - SCOPE OF AGREEMENT

AQ

B.

It 1is recognized that a number of State and U.S. Government agencies,
in addition to the Task Force and DOE, have jurisdiction over various
matters involving WIPP. This Agreement does not supersede, limit,
modify, relinquish or waive the authorities, rights, jurisdictions or
responsibilities of such agencies. The parties recognize that such
authorities, rights, jurisdictions and responsibilities do not
necessarily remove a matter from discussion.

This Agreement 1is a binding enforceable agreement between the State of
New Mexico and the Department of Energy. The provisions of this
Agreement and the Working Agreement incorporated herein shall not be
construed to limitc, modify, relinquish or wailve any right which the
State, the U.S. Government or their citizens may have to seek
administrative or judicial review of any action by the Secretary, DOE
or the State on any matter relating to any activity conducted in
connection with the WIPP project pursuant to any applicable
regulation, law or constitutional provision of the State or the iUnited
States. Nothing in this Agreement shall confer or be deemed to confer
any right to judicial review of any action by the Secretary except as
otherwise provided by any applicable regulation, law or constitutional
provisions of the State or the Unfited States. The execution of this
Agreement of ttself does not constitute State approval of any specific
past or future action or omission by the Federal Government with
respect to the WIPP project.

[The original Agreement was signed by Governor Bruce King on behalf of the
State of New Mexico on July 1, 1981, and by Secretary James B. Edwards on
behalf of the United States Department of Energy on June 30, 1981. The
First Modification to the Consultation and Cooperation Agreement was
signed by Joseph Goldberg, Secretary of the Health and Environment
Department and Chairman of the Radioactive Waste Task Force, on behalf of
the State of New Mexico on November 27, 1984, It was signed by

R. G. Romatowski, Manager, Albuquerque Operations Office, on behalf of the
United States Department of Energy on November 30, 1984.]
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APPENDIX A
PUBLIC LAW 96-164 (S.673); December 29, 1979

DEPARTMENT OF ENERGY NATIONAL SECURITY AND MILITARY APPLICATIONS OF
NUCLEAR ENERGY AUTHORIZATION ACT OF 1980

TITLE II - GENERAL PROVISIONS
WASTE ISOLATION PILOT PLANT, DELAWARE BASIN, NEW MEXICO

Sec. 213. (a) The Secretary of Energy shall proceed
with the Waste Isolation Pllot Plant construction project
authorized to be carried out in the Delaware Basin of
southeast New Mexico (project 77-13-f) in accordance with
the authorization for such project as modified by this
section. Notwithstanding any other provision of law, the
Waste Isolation Pilot Plant 1is authorized as a defense
activity of the Department of Energy, administered by the
Assistant Secretary of Energy for Defense Programs, for
the express purpose of providing a research and
development facility to demonstrate the safe disposal of
radioactive wastes resulting from the defense activities
and programs of the United States exempted from regulation
by the Nuclear Regulatory Commission.

(b)(1) In carrying out such project, the Secretary Consultation
shall consult and cooperate with the appropriate and cooperation
officials of the State of New Mexlco, with respect to the
public health and safety concerns of such State in regard
to such project and shall, consistent with the purposes of
subsection (a), give consideration to such concerns and
cooperate with such officials in resolving such concerns.

The consultation and cooperation required by this
paragraph shall be carried out as provided in paragraph
(2).

(2) The Secretary shall seek to enter into a written Written
agreement with the appropriate officials of the State agreement
of New Mexico, as provided by the laws of the State of New
Mexico, not later than September 30, 1980, setting forth
the procedures under which the consultation and
cooperation required by paragraph (1) shall be carried
out. Such procedures shall include as a minimum--

(A) the right of the State of New Mexico to
comment on, and make recommendatlons with regard to,
the public health and safety aspects of such project



before the occurrence of certain key events j{dentified
in the agreenent;

(B) procedures, including specific time frames,
for the Secretary to receive, consider, resolve, and
act upon comments and recommendations made by the
State of New Mexico; and

(C) procedures for the Secretary and the
appropriate officlals of the State of New Mexico to
periodically review, amend, or modify the agreement.

(3) As soon as practicable after the date on which the Submittal to
agreement referred to in paragraph (2) is entered into by congressional
the Secretary and the appropriate officials of the State committees

of New Mexico, but not more than !5 days after such date,
the Secretary shall transmit to the Committees on Armed
Services of the Senate and the House of Representatives
copies of such agreement, and a period of 45 days shall
elapse while Congress 1s in session before such agreement
becomes effective unless the Committees on Armed Services
of the Senate and the House of Representatives, in
writing, waive any portion of such 45-day period. The
Secretary shall promptly notify such committees of any
amendment or modification made to such agreement under
paragraph (2)(C).

(¢) No law enacted after the date of the enactment of
this Act shall be held, considered, or construed as
amending, superseding, or otherwise modifying any
provision of this section unless such law does so by
specifically and explicitly amending, repealing, or
superseding this section.

Approved December 29, 1979.



APPENDIX B

WORKING AGREEMENT FOR CONSULTATION AND COOPERATINN

This Working Agreement for Consultation and Cooperation forms part of the
Agreement for Consultation and Cooperation between the State of New Mexico
(hereinafter referred to as the "State”), as represented by the Chairman,
Radioactive Waste Consultation Task Force, and the United States Department of
Energy (hereinafter referred to as "DOE"), as represented by the Manager,
Albuquerque Operations Office (hereinafter referred to as the "Manager, ALO"),
and is identified as Appendix B.

ARTICLE I - PURPOSE AND INTENT

A,

This Working Agreement is designed as a dynamic document which sets forth
the worklng details of the consultation and cooperation process
contemplated by the underlying Agreement for Consultation and Cooperation.
The Manager, ALO and the State shall revise thils Working Agreement from
time to time as is agreed to be mutually desirable to facilitate and
maximize the benefits of the intended process of consultation and
cooperation. Any revision may be initiated at the written request of
either party setting forth the revision or revisions requested together
with the reason or reasons therefor. The other party shall coansider the
requested revision or revisions, shall respond to the request in writing
and shall enter into negotiations in good faith within 30 days of receipt
of the request.

It is agreed that the process described in this Working Agreement for the
Key Events and Milestones shall establish the general pattern to be
followed in the consultation and cooperation process, subject to such
improvements as are deemed desirable by the parties, for the additional Key
Bvents and Milestones to be added to this Working Agreement.

ARTICLE II - GENERAL

A

C.

DOE shall zive prior written notice to the State of its intention to
commence Key Events identified in this Working Agreement.

If the State has any concern or concerns as to public health and safety,
the State shall use its best efforts to advise DOE on such concerns (sic)
or concerns within the time frames specified in this Working Agreement;
provided, however, that notwithstanding any time frames specified in this
Working Agreement, the State may at any time advise DOE of its concern or
concerns as to public health and safety. It is recognized, however, that
the status of WIPP at the time the State railses a concern may in itself
place a linit on DOE's ability to accommodate the concern.

The State and DOE shall discuss the State comments with a view toward
providing clarification and satisfying any concerns the State may have as
to public health and safety. It is recognized that this shall be an
ongolng process, with all reasonable efforts being made to resolve the
matter by both parties at the lowest level of local authority.



In the event that actions under Paragraph C of this Article do not
satisfy the State's concern or concerns as to the public health and
safety, the provisions of Article IX of the underlying Agreement shall
be followed.

The parties recognize that prior consultation cannot be carried out
for those Key Events or Milestones that have already commenced or heen
completed, such as Title I design. However, the State may comment and
make recommendations on Key Events and Milestones completed or
underway.

Where a State or Federal permit is a prerequisite to any action by DOE
(e.g., access roads, site development or discharge of pollutants}),
that action shall not be carried out until the appropriate permit has
been obtalned.

The data, reports and other material to be furnished to the State by
DOE and to DOE by the State for each Xey Event after commencement of
that Xey Event shall be as agreed to by the Manager ALO and the
State. FEach such agreement shall be reflected in a written
modification to this Working Agreement.

ARTICLE IIT - SAFETY ANALYSIS REPORT

A.

C.

The Safety Analysis Report (SAR), as amended from time to time,
constitutes the most comprehensive document concerning WIPP both in
general and specifically as related to public health and safety as
well as other matters. The SAR is a dynamic document describing all
aspects of the WIPP design and shall be amended by way of revision and
additions throughout the entire WIPP project. The degree of detail
provided ia this Article aids in the negotiation of Article IV of this
Working Agreement.

DOE shall furnish to the State the various chapters of the SAR and
amendments to the SAR in order to afford the State both the
opportunity to review these chapters and amendments and the
opportunity to express to DOE any public health and safety concernus
the State may have. It 1s anticipated that the furnishing of this
material, the State's review, the State's comments and recommendations
and DOE's response shall be an ongoing process in accordance with the
procedures 1dentified in Paragraphs C and D of Article II of this
Working Agreement. The State shall be represented by the Director of
the State's Environmental Evaluation 5roup in matters relating to
review of, and comments and recommendations on, the SAR and
amendments and references thereto.

The SAR shall contaln the following material:

Chapter | - Introduction and General Description

This chapter provides an overview of WIPP and sets forth general
information on specific features of WIPP. Included is information on:



l. Location;

2., Mission;

3. Organization;

4+ Pacllities — both surface and underground;
5. Operations — including retrieval; and

6. Research and Development prograns.

Chapter 2 - Site Characterlistics

Information is included in the following areas:

1. Geography and Demography —~ including detalls on location, site
description, traffic patterns, population distribution, land and
water uses and agriculture;

2. Nearby Industrial, Transportation and Military Facilities -
including current as well as growth projections;

3. Meteorology - including regional climatology, local meteorology,
measurement progranms, diffusion estimates, paleoclimatology and
climatic changes;

4, Surface Hydrology - Including a hydrologic deseription, floods,
dam failures, effluents and chemical/biological composition of
adjacent water courses;

5. Subsurface Hydrology - including ground water systems,
utilization and monitoring;

6. Regional Geology ~ 1acluding physiography, geomorphology,
history, stratigraphy, lithologyv, tectonics and pleistocene
climate of the site region;

7. 8ite Geology - including further details for the site similar to
6 above;

8. Vibratory Ground Motion - {acluding seismicity, tectonic activity
and potential for earthquakes;

9. Surface Faulring - including discussions of capable faults and
results of investigations to date;

10. Stability of Subsurface Materials and Toundations - iacluding
materials properties, soll and rock charactaristics, ground
water, design criteria and instrumentation; and

1. Slope Stability - including boring logs.

Chapter 3 -~ Principal Design Criteria

Specifically addressed are criteria on:

l. Definttion of mission - including waste characterization,
repository functions, storage capacities, retrievability and
by=-products;

2, Structural and mechanical design - including wind, tormnado,
flood, backfill, missile, seismic, snow, thermal and soil
erosion;

3. Safety protection criteria - including confinement, handling,
emplacement, retrieval, fire, explosion, radiological,
criticality and mine safety;



Design classification - iacluding definition of design classes
and severe natural events; and

5. Decommissioning - including decontamination, backfilling,
sealing, record maintenance and site markers.

o
.

Chapter 4 - Plant Design

This chapter provides a detailed facility description. This chapter
shall be more frequently updated than any other SAR chapter to reflact
the ongoing design and construction processes. Included are details
on:

1, Location details;

2. Surface facilities - including all buildings for waste handling
and support functions;

3. Shafts and subsurface facilities - including shafts and storage
and experimental areas;

4. Service and utility systems - including ventilation, electrical,
fire protection, waste water, salt handling, radwaste,
transportation, alarms, maintenance, compressed air and
underground fuel;

5 Emplacement and Retrieval - including equipment for all waste
forms; and

b Underground excavation equipment - including miners, roof
bolters, etc.

Chapter 5 - Process Description

This chapter describes the processes utilized in transporting,
handling, emplacing and retrieving all waste forms. Processes
discussed include:

l. Contact-handled (CH) waste handling;

2. Remote-handled (RH) waste handling;

3. Experimental handling;

4, Plant generated radwaste;

S. General processes - including instrumentation, criticality safety
and waste logging;

6. Inderground excavation - including methods of materials handling,
ventilation and backfill;

7. Control room;

8. Analytical Sampling; and

9. Retrievability of all waste forms.

Chapter 6 - Radiation Protection

This chapter i{s provided to address DOE requiresments and existing
federal laws governing occupational exposures, as well as to provide
information on normal operation dose consequences. Information
provided includes:



1. As low as reasonably achievable (ALARA);
2. Radiation sources;

3. Radiation protection;

4, On-site dose assessment;

5. Radiological control program; and

6. Off-site dose assessment.,

Chapter 7 - Accident Analysis

This chapter provides the evaluation of potential impact on public
health and safety of operational accidents which could result in
off-site radiologlcal releases. Specifically included are:

1, Accident classifications;
2. Source terms and analytical methods; and

3. Accident descriptions and actual analyses.

Chapter 8 - Long Term Waste Isolation Assessment

This chapter covers the long term impact on public health and safety
following decommissioning and site control termination. Included are:

1. Identification of potential communication modes;
2. Modeling methods; and

3. Conseguence analyses.

Chapter 9 - Coanduct of Operations

This chapter provides information on facllity operations specifically
including:

1. Nrganizational structure;
2. Acceptance tests;

3. Training;

4 Operating procedures;

5. Security; and

b4 Emergencles.

Chapter 10 - Operating Limits and Controls

This chapter provides limits on operation based on preservation of the
assumptions used in the design and safety analyses. Specifically
covered are:

1. Design Limits - including heat generation rates, waste content
and containers;

2. Operating limits and surveillance requirements - including limits
on conveyances, loading, underground fuel storage and backfill;

3. Design features;

4. Administrative controls; and

5 Guidelines for the operating organization - including monitoring
instrumentation, electrical power systems and facilities.



Chapter 11 - Quality Assurance

This chapter provides information on organizational and adnministrative
programs during site investigation, design, construction and
operation. Quality Assurance programs are presented for each of the
primary contracting organizations as well as DOE.

ARTICLE IV - KEY EVENTS AND ASSOCIATED MILESTONES

Where a Key Event has already commenced or been completed, DOE shall, at
the State's request, review with the State the information already
furnished by DOE to the State and provide such supplementary information
as may be agreed upon., It 1s recognized, however, that DOE's ability to
respond to any particular State concern may be limited after the
commencement or completion of a Key Event or Milestone.

A. DRAFT ENVIRONMENTAL EVALUATION (already commenced)
1. Issuance of Geologlical Characterization Report - GCR
This background document has been furnished to the State.
2. Issuance of Draft Environmental Impact Statement,

(a) DOE has furnished this document to the State.
(b) The State has reviewed and commented in accordance with

NEPA.
(c) DOE has acknowledged the State's conments after holding
additional hearings at the State's request.

B. PRELIMINARY ENGINEERING - TITLE I (already commenced)
Lo Conceptual Design and Design Criteria
The State has been furnished this documentation.
2, Title I Design Report
(a) The State has been furnished the technical portions of the
Title I design report.
(b) DOE shall furnish any supplements to these portions when
completed.

3. Issuance of Safety Analysis Report (SAR) for Title I Design

{(a) The State has been furnished the SAR in five volumes.
(b) The State's review is in progress and shall be an ongoing

process.
(¢) DOE is responding and shall continue to respond to the

State's comments.



(d) Consultation shall zontinue.
(e) DOE-initiated changes to the SAR shall follow this same
ongoing process.

C. FINAL ENVIRONMENTAL EVALUATION (already commenced)
l. DOE Applications for State and Federal Permits or Approvals
2. Issuance of Final Environmental Impact Statement (FEIS)

DOE shall furnish coples to the State at the time of approval by
the Secretary.
(as amended, April 1983]

D. SITE AND PRELIMINARY DESIGN VALIDATION (SPDV) CONSTRUCTION (already
commenced)

1. Institutional (For Informational Purposes)*

(a) FEIS and Record of Decision

(b) Any required BLM cooperative agreement on land use

(c) Any required right-of-way acquisition

(d) Any leases that are required

(e) All applications for State and Federal permits and
clearances

(£) All approved State and Federal permits and clearances

2. SPDV Design

Any State comments as to public health and safety concerns shall
be provided to the DOE WIPP Project Manager within 60 calendar
days after receipt of documentation from DOE. DOE shall respond
to the State comments within 30 calendar days after receipt of
such comments. Nothing herein shall preclude further discussions
of the matter or any updates prepared by DOE. Reasonable time
frames for State comments and DOE response to any DOE updates
shall be as negotiated by the WIPP Project Office (WPO) and EEG.

(a) Design Criteria
(b) SPDV experimental program summarv (SAR amendment - see
Article III, Paragraph C, Chapter 1, item 6)
(c) Technical portions of the SPDV design (furnished as discrete
construction contract packages)
[as amended, April 1983]

3. Notification (For Informational Purposes)

(a) 30 calendar day notification prior to site mobilization of
first SPDV construction contractor
(b) Baseline SPDV schedule summary

*Wherever documents are indicated in this Working Agreement as being
furnished "for informational purposes”™, the furnishing of the documents {is
intended to provide background information for other Milestones or Key
Events. While the State need not furnish comments, the State may discuss
such documents with DOE under this Working Agreement.

-7-



E. DETAILED DESIGN - TITLE II (already commenced)
[as amended, April 1983]

l. Title I

(a)

Title I design package

DOE has provided this documentation to the State. Anyv State
comments as to public health and safety concerns shall be
provided to the DOE WIPP Project Manager within * calendar
days after receipt of documentation from DOE. DOE shall
respond to the State comments within calendar days
after receipt of such comments. Nothing herein shall
preclude further discussions of the matter or any updates
prepared by DOE. Reasonable time frames for State comments
and DOE response to any DOE updates shall be negotiated by
the WPO and EEG.

[as amended April 1983]

(b)

Title I design criteria

DOE has provided this document to the State. Any State
comments as to public health and safety concerns shall be
provided to the DOE WIPP Project Manager within

calendar days after receipt of documentation from DOE. DOE
shall respond to the State comments within calendar
days after receipt of such comments, Nothing herein shall
preclude further discussions of the matter or any updates
prepared by DOE. Reasonable time frames for State comments
and DOE response to any DOE updates shall be negotiated by
the WPO and EEG.

[as amended, April {983]

()

Waste acceptance criteria

DOE has provided the Waste Acceptance Criteria document to
the State. Any State comments as to public health and
safety concerns shall be provided to the DOE WIPP Project
Manager within calendar days after receipt of
documentation from DOE. DOE shall respond to the State
comments with calendar days after receipt of such
comments. Nothing herein shall preclude further discussions
of the matter or any updates prepared by DOE. Reasonable
time frames for State comments and DOE response to any DOE
updates shall be negotiated by the WPO and EEG.

[as amended, April 1983]

(d)

SAR amendments

Reasonable time limits for State review and comment and the
corresponding DOE response to the State shall be agreed upon
between the EEG and the DOE WIPP Project Manager for each
amendment.

[as amended, April 1983]

tWherever in this Working Agreement time requirements are left blank, it
is intended that such requirements be negotiated by the WPO and EEG.

[as amended, April 1983]



3.

Institutional (For Informational Purposes)

FEIS and Record of Decision (furnished for informational purposes
under IV.D.l above)

Notification (For Informational Purposes)

Project Progress Report (monthly)

[as amended, April 1983]

CONSTRUCTION OF EXHAUST AND WASTE SHAFTS ( TWO SHAFTS)

The following Milestones are currently established for this Rey

Event.
appropriate. State comments will be provided within 30 days of
receipt of the final document for review unless otherwise noted.

1.

3.

Additional Milestones shall be negotiated in the future, as

Title II

(a) Technical portions of the Title II design packages
consisgting of CCP-1D, including final construction drawings
and specifications for the Exhaust Shaft and Waste Shaft.

(b) Technical Portions of the Title II design packages
consisting of CCP-1Fb, including final construction drawings
and specifications for underground development (experimental
areas).

(c) Title II Amendments to the SAR. These amendments will

reflect the cost reduced design of WIPP and the underground
orientation of WIPP.

Institutional (for Informational Purposes)

(a)

(b)
(c)

Pederal Land withdrawal - full facility administrative land
withdrawail.

Lease acquisition.

All applications and approvals for State and Federal permits
and clearances.

(1) Air Quality Permit

(2) Water Quality Permit

(3) Approval to Install Septic Pield(s)
(4) Archaeological Mitigation

(5) Rights—of-Way

Preliminary Geotechnical Suitability Determination

(a)
(b)

(e)
(d)

Basic data reports for Site Characterization
Dissolutioning of Evaporites in the Delaware Basin Report
( SAND 82-0461)

DMG Hydrology Report (TME 3166)

Geohydrology of the Proposed WIPP Site -~ Los Medanos area,



6.

7.

(e)

(£f)
(g2)
(h)
(1)
1)
(k)

(1)
(m)

Southeast New Mexico, USGS Water Resources Investigatiom
#83-4016.

Exploration of Disturbed Zone (Data File Report on ERDA-6
and WIPP-12 testing)

Basic Data Report-—Borehole WIPP-12 Deepening (TME 3148)
Site Deformation Report (SAND 82-1069)

Brine Reservoirs Report (TME 3153)

Breccia Pipe Report (USGS Open File 82-968)

Fracture Flow in the Rustler Aquifers Report (SAND 82-1012)
Hydrogeochemical Parameters of Fluid Bearing Zones in the
Rustler and Bell Canyon Formations (SAND 83-0210)

Natural Resources Study Report (TME 3156)

Interim Policy Statement on Resource Recovery

Preliminary Transportation Evaluation

(a)
(b)

Radiological impacts under normal conditions
Radiological impacts under accident conditions

Preliminary Experimental Program

(a)
(b)

SPDV
(a)
(b)
(c)
(d)

(e)

Cost

In-Situ Testing Plan for WIPP (SAND 81-2628)
Simulated Waste Experiments Planned for the Waste Isolation
Pilot Plant (SAND 82-0547)

Site and Design Validatiom

Plans for SPDV Design Validatiom

Plans for SPDV Site Validation (WIPP-DOE-116)

Preliminary Design Validation Report, including field data
Results of Site Validation Experiments, including field dat
(sic)

Site validation Summary Report containing a summation of the
results of all experiments and studies conducted during the
SPDV phase and site validation phase at least sixty

(60 (sic) days prior to issuance of the Final Validation
Declaration, i.e., the "Decision to Construct the Full WIPP
Repository.”

(1) State and public shall have sixty (60) days in which to
comment on the document.

(2) DOE shall review, consider and respond to any State or
public comments before entering a final decision to
construct the WIPP repository.

Reduction Program Environmental Analysis (WIPP-DOE-136)

State shall have the opportunity to consult with DOE and comment
on all materials contained in draft DOE Orders related to the
health and safety considerations of the WIPP Project prior to
promulgation of fimal Order(s) by DOE.

-10-



[as

G.

as

9. Notification

(a) PFinal decision on permanent facility coanstruction. At least
30 calendar days, DOE notification to the State prior to
site mobilization of first comstruction comtractor

(b) Baseline master comnstruction schedule

(¢) Site Operations Weekly Report

(d) Project Progress Reports (monthly)

(e) Interim Resource Recovery Plan (Complete)

amended, April [983]

CONSTRUCTION OF WASTE HANDLING BUILDING

The following Milestones are currently established for this Key
Event. Additional Milestones, together with reasonable time limits
for State comment and DOE response, shall be negotiated in the future,

as appropriate.

l. Title II

(a) Technical portions of the CCP 14 design package
(b) Title II amendments to the SAR

2. Notification (For Informational Purposes)

(a) Project Progress Reports (monthly)
(b) Baseline schedule summary

3. State shall have the opportunity to consult with DOE and comment
on all materials contained in draft DOE Orders related to the
health and safety considerations of the WIPP Project prior to
promulgation of fimal Order(s) by DOE.

amended, April 1983]

UNDERGROUND DEVELOPMENT

The following Milestones ars currently established for this Kev
Event. Additional Milestones, together with reasonable time limits
for State comment and DOE response, shall be negotiated in the future,

as appropriate.
l. Title II

(a) Technical portions of the CCP lE design package
(b) Title II amendments to the SAR

2. Notification (For Informational Purposes)

(a) Project Progress Reports (monthly)

(b) Baseline schedule summary

(¢) Results of geologic mapping of the tunnels, the scope of
which will be determined by WPO and EEG.

-11=-



[as

I.

(as

[as

3. State shall have the opportunity to consult with DOE and comment
on all materials contalned in draft DOE Orders related to the
health and safety considerations of the WIPP Project prior to
promulgation of final Order(s) by DOE,

amended, April 1983]

CONSTRUCTION OF EXHAUST FILTHER BUILDING
The following Milestones are currently established for this Key
Event., Additional Milestones, together with reasonable time limits

for State comment and DOE response, shall be negotiated in the future,
as approprilate.

la Title I1I

(a) Technical Portions of the CCP |9 design package
(b) Title II amendments to the SA4R

2. Notification (For Iaformational Purposes)

(a) Project Progress Reports (monthly)
(b) Baseline schedule summary

3. State shall have the opportunity to consult with DOE and comment
on all materlals contained in draft DOE Orders related to the
health and safety considerations of the WIPP Project prior to
promulgation of final Order(s) by DOE,

amended, April 1983]

COMPUTER INSTALLATION FOR THE FACILITIRS ALARM AND MONITORING SYSTEMS
The following Milestones are currently established for this Key Event,
Additional Milestones, together with reasonable time limits for State
comment and DOE response, shall be negontiated in the future, as
appropriate,.

1. Title I1I

(a) Technical portions of the CCP 17 design package
(b) Title IT amendments to the SAR

2. Notification (For Informatiomal Purposes)

(a) Project Progress Reports (monthly)
(b) Baseline schedule summary

3. State shall have the opportunity to consult with DOE and comment
on all materials coantained in the draft DOE Orders related to the
health and safety considerations of the WIPP Project prior
promulgation of final Order(s) by DOE.

amended, April 1983]

-12-



K.

OPERATIONS

The following Milestomes are currently established for this Key
Event. Additional Milestones, together with reasonable time iimits
for State comment and DOE response, shall be negotiated in the future,
as appropriate.

Any State comments as to public health and safety concerns shall be
provided to the DOE WIPP Project Manager within calendar days
after receipt of documentation from DOE. DOE shall respond to the
State comments within calendar days after receipt of such
comments. Nothing herein shall preclude further discussions of the
matter or any updates prepared by DOE. Reasonable time frames for
State comments and DOE response to any DOE updates shall be as
negotiated by the principal representatives of the parties.

1. Final facility

(a) Final facility amendments to the SAR

(b) Operating and Monitoring Plan

(c) Final site emergency response manual

(d) Periodic reports on progress of excavation and geotechnical
conditions encountered for mining performed prior to this
Key Event.

2. Pre~Operatiounal Testing
Pre-operational Test Reports
3. Final Transportation Evaluation

(a) Department of Tramsportation certification(s) of shipping
cask(s) (For laformational Purposes)

(b) Safety Analysis Report(s) on Packaging (SARP)

(c) Information on the mode of transport aand routing as
available

4. Final Experimental Program

(a) High level waste experimental plam and schedule including
the continuing SWE
(b) WAC and Certification Requiremeants for high level

experimental wastes*.
5. Waste Certification

(a) TRU Waste Acceptance Criteria (WIPP-DOE-069)

(b) TRU Waste Certification Requirements

(¢) Quality Assurance Requirements for Certification of TRU
Waste (DOE-WIPP 120)

%#A1]1 sites' plans for all waste forms need not be complete to permit WIPP
to start operations. Those sites shipping waste to WIPP must have
approved plans covering the waste form being shipped.



6.

7.

9.

10.

(d) Site Specific TRD Waste Certification Plans*. DOE shall
provide to the State drafts of the WAC compliance procedures
for each certifying facility and will congider State
comments oa these procedures before such procedures are
finalized.

Acquisition of State Land

Legislative or Administrative Land Withdrawal (For Informational
Purposes)

DOE shall provide the following investigation and reports to the
State and allow for a 45 day review and comment period by State
and general public. DOE shall coasider and respond to such
comments prior to the decision to transport any waste into the
State for emplacement at the WIPP site:

(a) Results of Simulated Waste Experiments:

Including all pertinent results and analyses of experiments
as agreed upon by WPO amd EEG.

(b) Final results of design validation experiments and results
of continuing site research and development studies,
including all pertinent results and analyses of
investigations and experlments as agreed upon by WPO and
EEG.

Notification (For Informational Purposes)

(a) Seven calendar day notification prior to RH/CH TRU and high
level waste retrievability demonstration

(b) Seven calendar day notification prior to expected start of
operations (i.e., receipt of first waste)

(c) Project Progress Reports (monthly)

State shall have the opportunity to consult with DOE and comment
on all materials contained in draft DOE Orders related to the
health and safety coansiderations of the WIPP Project prior to
promulgation of final Order(s) by DOE.

[as amended, April 1983]

11.

Retrievability Demonstration.

The objective of this activity is the demonstration of the
retrievability of the three waste forms: i.e., remote-handled
transuranic (RR-TRU), contact-handled transuranic (CH~TRU), and
experimental defense high~level waste (DHLW), in accord with
criteria established in WIPP-DOE-71, Design Criteria Waste
Isolation Pilot Plant, as revised. DOE will provide to the State
for its review and comment the following documents:

(a) retrieval equipment design specifications for each waste
form;

(b) retrievability demonstration plan for each waste form, which
will include a summary of the demonstration procedures and
techniques to be followed, the in situ conditions to be



(c) report on the mock, onsite CH-TRU retrievability demounstration
which documents the results of the demonstration of the
applicable procedures and techniques;

(d) report on the mock, onsite RB~-TRU retrievability demoustration
which documents the results of the demounstratiom of the
applicable procedures and techniques;

(e) report on each mock, onsite DHLW retrievability demonstratiom
which documents the results of the demonstration of the
applicable procedures and techniques.

The State shall review and comment on each report listed in paragraphs
(¢), (d), and (e) above in writing within sixty (60) days of its
receipt. DOE shall consider and respond to such comments. The first
shipment of each specific waste form or configuration of that form
shall not occur until seventy~five (75) days after the DOE responds to
the State's comments on DOE's report omn the retrievability
demonstration for that waste form or configuration. The State shall
be invited to view the retrievability demonstrations.

The Manager, AL-DOE, shall advise the State im writing, on a quarterly
basis, of the estimated first shipping date of each waste form.

12, Geotechnical Studies

As stated 1in WIPP~DOE~174, DOE will perform certain additiomal
geotechnical studies at the WIPP site, The specific studies to be
conducted for this purpose are listed at Appendix I and Appendix III
to this Working Agreement. This list does not preclude performance of
additional studies as needed to resolve scientific issues or
questions. The parties may agree to amend Appendices I & II to this
Working Agreement as needed in the future.

[as amended, March 1988]

DOE or its contractors will issue reports on these studies. The
projected titles, anticipated completion dates for each report, and a
detalled description of the scope of each will be provided to the
State by March 31, 1985. Such information shall be incorporated
herein as Appendix II to this Working Agreement.

The reports will be provided to the State for review and comment not
later than January 1, 1988. A summary report on the additiomal
geotechnical studies 1listed in Appendix I to this Working Agreement
will be provided to the State by DOE not later than January 1, 1988.
The State may, at its option, review and comment on such geotechnical

studles and DOE's summary report.

The completion of these studies and the issuance of these reports may
be concurrent with construction of WIPP, but will be completed and
forwarded to the State prior to the shipment of any radioactive waste
to WIPP or January 1, 1988, whichever is earlier,

{as amended, March 1988}
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The State's position on these studles is that they will answer some
remaining uncertainties about the site. The DOE position concerning these
studies 1s as set forth in WIPP-DOE~-174.

amended , November 1984]

RETRIEVABILITY DECISION FOR TRU WASTE

The following Milestones are currently established for this Xay Event.
Additional Milestones, together with reasonable time limits for State
comment and DOE response, shall be negotiated in the future, as
appropriate.

1. Facility Performance FEvaluation

2. Status of Experimental Programs (especially borehole plugging)

3. Final Geotechnical Suitability Determination (update of preliminary
determination incorporating any additional data acquired)

4, Final Retrieval Plan (if retrieval 1is required)

5. Legislative land withdrawal (if not previously obtained)

6. Notification of Decision to Retrieve or Not to Retrieve

7. State shall have the opportunity to consult with DOE and comment on
all materials contained in draft DOE Orders related to the health and
safety considerations of the WIPP Project prior to promulgation of
final Order(s) by DOE.

8. Periodic reports on progress of excavation and geotechnical conditions
encountered for mining performed prior to this Key Event,

amended, April 1983]

HIGHR LEVEL WASTE RETRIEVAL AND SHIPPING

The following Milestones are currantly established for this Xey Event.
Additional Milestones, together with reasonable time limits for State
comment and DOE response, shall be negotiated in the future, as
appropriate.

l. Necommissioning and Decontamination Plan for Experimental Facility
Underground Area

2. Transportation Modes and Routes (as available)

3. State shall have the opportunity to consult with DOF and comment on
all materials contained im draft DOE Orders related to the health and
safety considerations of the WIPP Project prior to promulgation of
final Order(s) by DOE.

4 Periodic reports on progress of excavation and geotechnical conditions
encountered for mining performed prior to this Rey Event.

amended, April 1983]

DECONTAMINATION AND DECOMMISSIONING
The following Milestones are currently established for this Key Event.
Additional Milestones, together with reasonable time limits for State

comment and DOE response, shall be negotiated in the future, as
appropriate.

NOTLE! Mer 16



l. Decontanination and Decommissioning Plan, including any remaining
borehole plugging, decontamination of surface facilities, and
disposition of underground and surface facilities and equipment.

2. Post-Closure Control Plan, including, but not limited to, active
and/or passive control periods, specific organization
responsibilities, control of resource recovery activities, active and
passive control requirements, environmental monitoring and safety
considerations. This plan will be implemented, and the {mplementation
monitored, by DOE, its successor governmental agency or other
designated federal agency.

3. Retrieval of last experimental waste.
4, Shipment offsite of last experimental waste.

5+ Public Health and Safety Radiation Standards Plan. This plan
shall include a description of DOE's implementation of applicable

public health and radiation protection standards in effect at the time

the facility is to be decommissioned.

B The State shall have the opportunity to consult with DOE and comment
on all materials contained in draft DOE orders related to the health
and safety considerations of the WIPP Project prior to promulgation of
final order(s) by DOE.

7. Periodic reports on progress of excavation and geotechnical conditions
encountered for mining performed prior to this key event,
[as amended, November 1984]

ARTICLE V — INTERPRETATION AND IMPLEMENTATION

This Working Agreement shall be interpreted and implemented {n a maaner
consistent with the underlying Agreement.

[The April 1983 amendments were made by Revision I to the Working Agreement
signed by Robert P, McNeill, Chairmaun, Radioactive Waste Comsultation Task
Force, ou behalf of the State of New Mexico on March 25, 1983, and

by R. G. Romatowski, Manager, Albuquerque Operations Office, on behalf of the
Uanited States Department of Energy on April 8, 1983. The November 1984
amendments were made by the First Modification to the Consultation and
Cooperation Agreement, previously described.]

[There are no Articles numbered VI thru XI.]

ARTICLE XII

The DOE agrees that the State of New Mexico may have one fixed air sampler at
that point in the DOE's exhaust shaft air ventilation system referred to as
Station A and one fixed air sampler at that point in DOE's system referred to
as Station B. The parties understand that the State's fixed air sampler for
Station A will extract a sample inside the exhaust shaft at approximately the
same location below the surface as the DOE system. The location of Statiom B
will be selected based on probe and duct studies and the ability to obtain a
representative sample of the exhaust effluent.

-17~



The placement of the fixed air samplers and the design of the probe(s) to be
sed in the samplers will be decided upon after completion of the assessment
oeing conducted by consultants from Texas AsM and the peer review panel formed
by the DOE. Installation of the State's samplers shall take place in

conjunction with installation of DOE's changes in its system.

The DOE and the State will exchange with each other both the gross results and

the analytical results of samples taken by their respective sampling sysatems.
{as amended, March 1988]
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APPENDIX I
to

WORKING AGREEMENT

Additional Geotechnical Studies

Investigate the depression of the marker beds in the lower part
of the Salado Formation, centered two miles north of the WIPP
shafts (this structure is generally referred to as the "FC-92"
structure).

DOE will investigate this depression by drilling the hole DOE-2.
This hole will be drilled into the Delaware Mountin Group (DMG)
Formation. It will be a multi-purpose hole, the primary purpose
of which will be to answer the question about the origin of the
marker bed depressions in the Salado Formation at this location.
The secondary objectives will be to gather information about the
Rustler and the DMG hydrologic parameters. In the event brine is
encountered in the Castile, the DOE may examine the DMG elsewhere
rather than deepen DOE-2.

Provide data and any interpretive reports on artesian heads
encountered at the levels of Salado and Castile Formations.,

DOE has collacted data of possible relationship to the origin of
the artesian heads which have been encountered at the levels of
the Salado and Castile Formations at several deep boreholes,
including AEC-7, WIPP-i2 and Cabin Baby. DOE plans to undertake
a further ianvestigation at DOE~2 to determine the origin of such
heads Lf artesian heads are encountered at that location. Data
related to such heads from these deep boreholes, together with
any interprecazive reports thereon, will be made available to the
State,

2. Perform hydrologic testing of the Rustler water-bearing zones.

Perform hydrologic testing at three-wall hydropads at H-3 and H-11;
long~-term flow-tests at H-3; single well testing at several existing
wells.,

1., Perform tracer testing in the Rustler aquifers.

Perform comvergent tracer tests at hydropads B-3 and B-4.
[as amended, March 1988]
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Obtain water-chemistry data for the Rustler aquifers.

Obtain water samples from several boreholes and different water-producing
horizoas in the-Rustler Formation where such sampling has not already been
done. Analyze these for major and minor dissolved constituents as well as
for enviroumental isotopes such as, C1-36, C-14, U-234, y-238, Ra-226,
0~-18/16 and B~2/1, to aid in the determination of flow-paths, groundwater
velocity and the recharge/discharge areas.

Counduct a water balance study for the WIPP site.

This study should try to answer the question of recharge and discharge;
infiltration characteristics of surficial materials; evaporation from the
WIPP ground surface, and from the lakes and the Pecos river; and the
overall balance of the movement of water through the formations overlying
the Salado at the WIPP site.

Perform computer modeling of groundwater flow and solute transport through
the Rustler aquifers.

Using the information obtained from the work described in ftems 2 to 5
above, perform computer modeling of groundwater flow and solute transport
through the Rustler.

Study the mechanics of removal of salt from the Rustler Formation at and
near the site.

Questions to be addressed by this study include, (a2) more precise areal
definition of removal of salt from various zones in the Rustler (b)
locations, characteristics and thickness of dissolution residues in the
Rustler (c) recharge and discharge paths of fresh water and brine used in
the dissolution process, and (d) the timing and the rate of dissolutiou.

Delineation of Castile brine.

Evaluate and field-test noon—invasive geophysical methods near the existing
WIPP Project related deep boreholes to identify and delineate possible
occurrences of brine in the Castile Formation. DOE will consult with EEG
prior to the selection of such methods to be tested. If a method shows
results which agree with interpretative data from existing drill holes,
conduct a survey over the repository using this method to delineate
possible occurrences of brine.

Investigation of suspected "Dolines.”
Investigate some of the prominent depressions at the site and in the

surrounding area to address the question of their origin, particularly the
suspicion of at least some of these being “dolines.” '



10. Study of MB-139.

Study the marker bed 139 underlying the repository horizon to determine its
composition, structure and origin and the origin of brine and gases
apparently associated with 1it.

[Appendix I was added by the November 1984 Modification]
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APPENDIX II
TO
WORKING AGREEMENT

Reports to be Issued by DOE on

the Additional Geotechnical Studies

Projected Title and Availability: "Technical Report for DOE-2"
(3/86).

Description: This report will describe the drilling history, general
stratigraphy, structural extent of the DOE-2 depression, and results
of hydrologic testing of DOE-2. The hydrologic test data will be used
to: 1) estimate the permeability of distinct zones within the
Rustler, 2) determine if any appreciable permeability 1s present in
the Salado or the Castile, 3) determine hydraulic properties of the
upper portion of the Bell Canyon Formation {unless pressurized brine
1s encountered in the Castile), Drilling, coring, and core
descriptions will be used to determine structural elevation of units
and assess whether or not there is evidence of evaporite dissolution,

Projected Title and Availability: "Geologic Structures within the
Salado and Castile Formations in Hole DOE-2" (5/86).

Description: The major objective of this report will be to describe
the structures and, if possible, determine their origin. This will
include an analysis of drilling, coring, and core description data
to: 1) determine the structural extent the depression of the marker
beds, 2) assess whether or not evaporite dissolution has occurrad
within the Salado and/or Castile Formations, and 3) describe any
significant deformation features eacountered within the Salado and/or
Casgtile Formations,

Projected Title and Availability: ™A Compilation of Hydrologic Data
from the Salado and Castile Formations at the WIPP Project™ (3/84).

Description: This report will compile hydrologic (Artesian head) data
from the Salado and Castile Formations from holes drilled for the WIPP
Project. This will include AEC-7, WIPP-12, Cabin Baby, and previously
unpublished U.S.G. data. This report will also include data from

DOE-2 (see Study la).
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L.

Projected Title and Availability: “Hydrologic Data Reports”

(6/85 - 6/87).

Description: This is a series of five reports that will present

existing hydrologic data and to report future data in a timely
manner. The first two reports will be used to publish the
existing hydrologic data. Subsequent reports will present data
as it becomes available. For the most part, these reports will
contain "raw” data, without interpretation, but with sufficient
annotation to allow an interpretation to be made. This will
include data from hydrologic testing, tracer studies, and
synoptic pressure surveys.

Projected Titles and Availability:

"Multi-Pad and Single-Pad Aquifer Tests of the Culebra Dolomite
at Hydropad H-3" (6/86).

"Hydraulic Testing of the Culebra Dolomite at H-11" (8/86).

Single-Well Hydraulic Testing of the Rustler Water-Bearing Zone”
(3/87).

Description: As the hydrologic test data are analyzed and

interpreted, a series of interpretative reports will be
prepared. These reports will include complete annotated listing
of the test data, descriptions of the tested wells and
instrumentation, testing histories, full explanation and
documentation of the analysis techniques employed, analysis
and/or numerical modeling of results, and interpretation of
results., Reports will be prepared for multi-well testing on
individual pads and for the large-scale pumpiag test(s).
Single-well testing will be described in a separate report.

Projected Title and Availability: “Hydrologic Data Report”™ (6/85
- 6/87).

Description: The data from all tracer tests conductad to date

will be reported in the first "Hydrologic Data Report.” These
data will be "raw,” with no interpretation provided. Data from
future tracer testing will be presented in the appropriate
hydrologic data reports.



Projected Titles and Availability:

“"Convergent—-Flow Tracer Tests at Hydropad H-3" (1/87).

"Convergent~Flow Tracer Tests at HYydropad H-4" (10/86).

Description: These reports will include complete annotated

listings of the test data, descriptions of the wells and
instrumentation configurations, discussions of the chemical
composition of the tracers used, testing histories, full
documentation and explanation of the analysis technique employed,
analysis and modeling of results, and interpretation of those
results. '

{as amended, March 1988]
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Projected Title and Avallability: "Technical Report on Analysis
of Water Samples from the Rustler Aquifers at the WIPP Site”
(4/87).

Description: This report will discuss results of the groundwater

sampling program with respect to reflned site characterization.

This will include a discussion of the development of sampling
criteria, procedures, and analytical methods. Basic water
quality data for each well will be presented along with a
discussion of the evaluation, selection, and application of
isotopic and other geochemical parameters.

Projected Title and Availabhility: “Hydrogeochemical Facles in

the Rustler Formation at the WIPP" (1/88).

Description: This report will compare the solutes with host rock

mineralogies at and between various well sites. This reporc will
not apply an interpretative-origin model at each site, but will
attempt to delineate hydrochemical facies in the Rustler
Formation. An additional comparison of these facles with flow
patterns derived solely from physical hydrology will be made for
purposes of examining internal consistency.

Projected Title and Availability: "A Regional Water Balance for

the WIPP Site and Surrounding Area”™; SAND84-2233 (3/85).

Description: This report contains discussions and compilations

of available data concerning precipitation, evaporation,
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water—table elevations, storage in lakes, irrigation, municipal
use, potash refining, nil-field flooding, and dumping for the
Pecos River drainage basin between Artesia and the Texas/New
Mexico state line., This compilation includes detailed
discussions of the sources of data, data uncertainties, and the
ways in which the type of data contribute to the calculation of a
water budget in the vicinity of the WIPP.

Projected Title and Availability: “Groundwater Modeling Study of

the Rustler Aquifers” (1/88).

Description: The nodeling and interpretation in this report will
deal with relatively "undisturbed™ hydrologic conditions and will
involve only transport of "naturally occurring” solutes. It will
be an integral part of activities aimed at a refined site
characterization of the WIPP site., The computer modeling will
incorporate interpretations of Rustler stable-isotope and
geochenical data.

Projected Title and Availability: “Dissolution of Halite and

Gypsum, and Hydration of Anhydrite to Gypsum, Rustler Formation,
in the Vicinity of the Waste Isolation Pilot Plant, Southeastern
New Mexico"; U.S. Geol., Survey Open - File Report (12/85).

Description: This report will present an interpretation of
evaporite dissolution within the Rustler in the vicinity of the
WIPP site based on corrzlation of geophysical logs. It will
include a description of lateral variability and evaporite
dissolution within the Rustler Formation, based on detailed
correlacion of a small number of geophysical logs from holes at
and near the WIPP site.

Projected Title and Availability: "Facles Variability and/or
Evaporite Dissolution Within the Rustler Formation in the
Vicinity of the WIPP Site, Southeastern New Mexico™ (7/87).

Description: This report will present the overall mineralogy and

a detailed lateral correlation within the Rustler Formation in

the vicinity of the WIPP., 1Included will be a detailed
investigation of Rustler core from holes at and near the WIPP, as
well as from at least one hole within Nash Draw. Emphasis will
be placed on interpretation of sedimentation versus dissolution
as the origin of lateral variability within the Rustler,
especially relative to clay-rich zones often interpreted as
dissolution residues. The work will include detailed lateral
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correlations within the Rustler. The work will also include a
general petrographic and mineralogical description of the Rustler
Formation as a whole.

Projected Title and Availability: "Evaluation of the TEM Method

for Identification of Castile Brine Occurrences near the WIPP
Site, Southeastern New Mexico" (3/86).

Description: This report will describe the trial field surveys

using TEM. A comparison between CSAMT and TEM methods and
results within the survey area will be included, as will a
correlation of MT methods to drillhole data concerning Castile
brine occurrences. On the basis of these geophysical field
trials, DOE will consult with EEG to decide 1f a geophysical
method shows significant promise to conduct a survey over the
WIPP repository to identify and delineate possible occurrences of
brine in the Castile Formation.

Projected Title and Availability: “Assessment of Near-Surface

Dissolution in the Vicinity of the Waste Isolation Pilot Plant™;
SAND84-7178 (2/85).

Discription: This report presents the results of a field study

of the distribution of near-surface dissolution phenomena in the
WIPP site and Nash Draw area. The structures possibly resulting
from dissolution are considered in terms of their relationships
with the Gatuna Formation and the Mescalero Caliche. The
approximate age and magnitude of past dissolution events are
documented. The report includes a description and discussion of
the fleld investigation of possible alluvial dolines ia the
vicinity of the WIPP site.

Projected Title and Availability: “Marker Bed 139: A Study of
Drillcore from a Systematic Array” (2/85).

Description: This report describes the macroscopic internal
structure and mineral composition of Marker Bed 139 based on core
from five holes drilled specifically for this purpose. The
undulatory upper surface is described and sedimentary versus
deformational interpretations of its origin are discussed.
Fractures in the central part of the unit, which may provide
local reservolrs for brine and gas, are described, and their
origin is discussed in the framework of the sedimentary and
erosional history of the Delaware Basin.



APPENDIX III
TO

WORKING AGREEMENT

The DOE agrees to perform certain additional studies in lieu of the

sorbing tracer test. These studies are described below along with the

target dates for completion of each study. Unless otherwise noted, each

study will result in a report containing the analyses and results of the

study.

A.

Hydrologic characterization of the Rustler Formation

1. Conduct a multi-well flow test centered at H~11, to evaluate the
high-transmissivity zone in the Culebra in the SE part of the WIPP
site. One additional well (H-17) has been located in this area on the
basis of the preliminary hydrologic model and electromagnetic surveys,
and will be incorporated in this test. After completion and
interpretation of the H~11 test, consideration will be given to
drilling of an additional hole, if needed, to provide direct field

confirmation of the high-transmissivity zone.

Target dates: Begin H-1l1 multi-well test: 2/88
Complete H~11 multi-well test: 5/88

Complete reporting of a multi-well test: 12/88

2. Conduct a conservative-tracer test at the H-1l1 pad. This test may
necessitate drilling of a fourth hole near the H-11 pad, but at a
gufficient distance from the pad to examine whether or not

dual-porosity transport effects indeed decrease in importance with



increasing transport distance. If possible, the tracer test will be

conducted as part of the B~1l multi-well interference test.

Target Dates: Begin H-11 conservative-tracer test: 2/88
Complete B-i]l conservative-tracer test: 4/88

Complete reporting of B-11 tracer test: 12/88

3. Conduct additional radiocarbon studies on Rustler groundwater.

The study will consist of two parts. At least 6 wells will be sampled
to investigate further questions of contamination and system stability
raised in SAND86-1054; completion of this study may require resampling
of one or two wells known to be contaminated at the time of earlier
sampling. 1In addition, several (approximately 10) new radiocarbon
samples will be collected during sampling as part of the Water-Quality
Sampling Program (WQSP), in the hope of obtaining direct evidence of
groundwater residence times, Samples from the WQSP will be restricted
to the near-WIPP environment (not including Nash Draw), and will
include reasonable numbers of samples from both high~ and
low-transmissivity holes. Serious consideration will be given to
conducting limited investigations of the metabolic pathways of modern
vegetation at the WIPP, aud to carbon analysis of both soil gas and
soil carbonate, if evaluation indicates these studies would improve

the confidence in modeling of WIPP release scenarios.



Target dates: Initiate additiomal radiocarbon sampling of Rustler

fluids: This has already taken place, with 10/87

sampling of B-17.
Indicate additional radiocarbon amalyses: 4/88

Complete reporting of additional radiocarbon analyses:

9/89

4. Complete the ongoing investigationr of the areas and mechanisms of
recharge to the water-bearing uanits of the Rustler. This ongoing
study consists of an investigation of water levels in existing wells
north and northwest of the WIPP site. Particular effort has been made
to characterize the nature and extent of a possible groundwater divide
between Clayton Basin and Nash Draw. The data and interpretations
from this study will be provided to NM/EEC, either as technical memos
or as a separate SAND report, and will be used in regionmal hydrologic

madeling of the Rustler Formation.

Target dates: Decisioun concerning conversion of existing memo records

into separate SAND report: 12/87

Complete of transfer of technical information to

NM/EEG: 6/88



5 Geophysical surveys to delineate the lateral resistivity
variability in the Rustler Formation. Disagreement between recent
geophysical interpretations and field results from drilling and
testing of hole H~17 indicate limitatioms in the reliability of
geophysical studies to determine lateral variability within the
Rustler Formation. However, a geophysical anomaly of unknown origin
is present at B-17. If it can be determined from amalysis that this
anomaly is related to the Rustler Formation, a limited geophysical
program will attempt to

determine its origin. The merit of extending geophysical studies of
Rustler variability beyond H-17 will be evaluated after interpretation
of the H~11 multi-well experiment and decision concerning studies near

B-17.

Target dates: Determination of validity of additionmal studies in area
of hole H-17 to determine origin of geophysical

anomaly: 12/87

Scheduling of additionmal work in vicinity of H-17, if

appropriate: 12/87

As noted, any additional work, other tham in the
vicinity of H-17, would follow interpretation of the
H-11 multipad interference test, approximately

10/88~12/88

A



6. Development of a generalized three-dimensioual regional flow model
extending from the ground surface to the Bell Canyon Formatioan. Care
will be takem that, over the long term, geologic and modeling
expertise and interpretations developed as part of WIPP

site-characterization activities are included in such modeling.

Target dates: Completion of regional-scale three—dimensiomnal
hydrologic modeling as part of methodology-developument

report: 3/88

Initiation of numerical modeling of “altered” zone

around WIPP shafts: 10/88

Completion of mechanistic three-dimensional numerical

modeling in vicinity of WIPP shafts: 10/90

Completion regionmal—~scale three-dimeunsional hydrologic
modeling as part of final performance assessment:

12/91

7. Development of tramsport models for the Culebra, following a

high-pressure (brine-reservoir) breach. The objectives of this work
will be to estimate the significance of fracture flow in contaminant
transport, and to determine the most important variables in regional
transport in the event of a high-pressure breach. The approach will

be analogous to that already completed in SAND87-7105.



B,

Target dates: This work is ongoing.

Completion of reporting: 6/88

Laboratory Studies Related to Sorption

l. Evaluation of the solute~rock interactions relevant to tramsport
within the Culebra, to estimate the effects of suchvariable as fluid
composition, natural and introduced organics, mineral-surface
reactions, and sulfide content on distribution behavior of

radionuclides within the Culebra Dolomite,

Target dates: Initiate detailed mechanistic studies: 6/88

Initiate semi-empirical sorption/reaction studies:

8/88

Complete semi-empirical studies: 10/90

Complete detailed mechanistic studies: 10/91

2. Experiments designed to determine the matrix diffusivity and

effective porosity of iantact material from representative lithologies

from the Culebra Dolomite.



Target dates:

This work is ongoing.

Complete matrix-diffusion tests with conservative

tracers: B8/88

Initiate additional studies of effective porosity: 8/88

Complete additicnal studies of effective porosity of

Rustler samples: 10/90

3. Column or fracture~flow experiments on Culebra wafers, cores, and

blocks, using both conservative and reactive tracers and orgamic and

inorganic fluid compositions relevant to WIPP breach scenarios.

Target dates:

Initiate detailed planning for block, wafer, and column

studies: 10/87

Couplete planning and experimental design for final

block, wafer, and/or column studies: 12/88

Toitiate firsc part of block, wafer, and/or column

studies: 10/88

Coaplete block, wafer, and/or column studies: 10/91

-7a



DOE recognizes that radionuclide retardation within the Culebra remains to

be proven experimentally and remains committed to demonstrate
experimentally the actual range of Rd's to be expected for transport
within the Culebra. It is unlikely that transport will involve a single
get of Kd values, and performance assessment llkely must consider a range
of values for each element. DOE will select, after conmsultation with the
State, a range of values‘to be conservative, but reasonable, based on the
lowest reasonable values experimentally obtained. 1In the absence of
experimentally justifiable values, Kd will equal zero, i.e., no credit for

retardation will be taken in the performance assessment calculations.

C. Pressurized Brine-Occurrence Investigations

1. Completion of the interpretation of geophysical investigations
into the extent of pressurized brime in the Castile Formation

underlying the WIPP facility.

Target dates: The reporting of these studies is completed in draft.

Completion of final reporting: 12/87

D. This was inadvertently left out. Section D does not exist.

E. Assessment of the Effect of Shafts on Rustler Hydrology

1. Repeat of the B-3 multi-well interference test, if specific
conditions arise. The test would be repeated after interpretation of
the B-11 multi-well test and the regional response to sinking of the

WIPP air-intake shaft, but only if: 1) such interpretation reveals



significant remaining uancertainties in Culebra transmissivity near the

site center; 2) such interpretation relies on non-—documented

variations in leakage rates into the WIPP shafts; and 3) it is agreed

between DOE and the State that another site is not preferable to B-3.

The opinion of DOE is that, even if conditions 1 and 2 above were met,

a test at ERDA-9 or HB-l would be best to examine Rustler properties at

and near the site center, while a test at DOE-1 would be best to

examine variability over the southwest portion of the site.

Target dates:

Decision concerning need for additiomal multipad
interference testing of the Culebra Dolomite in the SW
quadrant of WIPP site (dependent on review of data from

B-11 multipad test): 7/88

Decision concerning the need for additional multipad
interference testing of the Culebra Dolowmite at and
near the center of WIPP site (dependent on review of

data from F-11 multipad test): 1/89

2., Monitoring of the regional response in several wells arouand the

WIPP air-intake shaft as this shaft is drilled.

Target dates:

Moanitoring instrumentatfion is largely in place;
continuous monitoring of Rustler respouse to shaft
sinking will begin prior to the time the shaft

penetrates the top of the Rustler Formatiom.



3. Proper instrumentation of the WIPP air-intake shaft with
plezometers, to continuously monitor hydrologic behavior and

parameters around the shaft.
Target dates: Instrumentation and testing of the air-intake shaft
will depend upoan the schedule of shaft completion and

access. The present schedule is for access and

instrumentation to begin early in FY89.

[as amended, March 1988}
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IN TEE UNITED STATES DISTRICT COURT
FOR TEE DISTRICT OPF NEW MEXICO

STATE OPF NEW MEXICO, ex rel.,
JEFF BINGAMAN, Attorney General
of the State of New Mexico

Plaintiff, :
- No. 81-02363
vs. - J3

TEE UNITED STATES DEPART‘L"\!T -
OP ENERGY, et al.,

Defendants.
SUPPLEMENTAL STIPULATED AGREZIMENT

RESOLVING CERTAIN STATE OFF-SITE
CONCERNS OVER WIPP

I. INTRODUCTION

Th}s Supplemental Stipulated Agreement is entered into by
the United States Department of Energy and the State of New Mexico
for the purpose of addressing the State of New Mexico's off-site
concerns over the proposed construction and operation of the WIZP

nuclear waste facility near Carlsbad, New Mexico. On July 1, 1981

the parties entered into a Stipulated Agreement under which D.0.E.

committed to making a good faith effort to assist the State in
resolving the State's off-site governmental concerns over WIPP
through a State-Federal Task Force. The State of New Mexico and
D.O.E. have completed their negotiations on the State's off-site
concerns through this State-Federal Task Force and have entered

into the following additional stipulations and agreements with

respect to WIPP.

1I. SCOPE OF AGREEMENT.
This Supplemental Stipulated Agreement addresses the

State's off-site concerns over WIPP in the four major areas of:

A. State liability;

B. PEmergency response preparedness)




C. Independent monitoring of WIPP by the State; and the

D. Upgrading and repair of state highways.

The foilcuing agreements seek tO finally resolve the
State's off-site concerns although seve:ai aspects of certain
issues remain to be negotiated by the partiss at later dates
according to the time schedules set forth {n this Agreement. It
i3 recognized by the parties hereto that the agreements and
stipulations herein are contingent upon (1) a decision by D.O.E.
to proceed to construct and operate a permanent waste facility as
currently authorized by P.L. 96-164; aqd (2) Congressional funding
therefor. (It is also noted that D.0.B. must obtain further land
use authority pursuant to applicable'law prior to actual
constructﬁon of the permanent waste facility). The D.O.E. has
advised the State that a decision will be made after the
completion of the SPDV construction and site validation phases in

1983 whether to construct and operate the permanent WIPP facility,

- and this Agreement does not serve to prejudge that decision by

" either party.

III. OFF-SITE STATE CONCIRNS ADDRESSED AND RESOLVED.

A. STATE LIABILITY

1. Summary of the State of New Mexico's Concerns.

It is the State of New Mexico's concern that a nuclear
incident relating to WIPP may result in financial liability being
imposed on the State, and that the provisions of the federal
Prics-Anderson Act zay not, in all circunstances, adequately
indemnify the State and fully protect its citizens seeking
financial relief thereunder. The State has sought to have D.0.E.
{ssue a legal opinion of its General Counsel answering certain

-2-
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1 questions raised by the State concerning the application of the
t2
"}; coverage for the State thereunder, as well ag to have D.O.E.

" Pride-Anderson Act to WIPP 30 as to confirn indemnification . -

~

‘leparately indemni:y the State for any llibillty {t 2i{ght 3ustain

4
gl a5 a result of WIPP activities. The State also seeks cesrtain
8 amendzents to the Price-Anderson Act to increase the Act's
wl| coverage and protection to the public i{n the event of a WIPP-
B related nuclear incident in New Mexico. ‘
o 2. Stioulations and Agreements for Resolving the State's
concerns 1in the Area ot State Li{apility.
10 Following discussions with representatives of the State

11 of New Mexico, the General Counsel og the Department of Energy has

12 prepared .a memcrandun entitled Oninion of the General Counsel on

13 the Apvclication of the Price-Anderson Act to the Waste Isolation

14 Pilot Plant Project, addressing questions and concerns raised by

15 the State with respect to the coverage of the Price-Anderson Act

\gg’and the policy and intentions of the Departzent of Energy in

17 implementing the indemnity provisions of that Act in contracting
18 for the WIPP. A copy of that memorandum {s being provided to the
18 State of New Mexico simultaneocusly with executlion of this

20 Stipulated Agreement but i3 not made a part of this agrveement.

21 In an effort to accommodate the concerns raised by the
22 State of New Mexico about its possible liability in the event of a
23 nuclaar incident arising out of the WIPP, the Departxzent of Energy

24 stipulates and agrees as follcws:

[ -]

&5 a) Confirmation of Price-Anderson Act CoOverage

28 Oor the State Or New Mexic2 on WIPP.

27 : (1) Apolication of the Prics-Anderson Act to
WIPP.

B

- -3
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: vlﬁ is stipulaied that:

f i . (1) D.0.Z. bas the authority to extend
}L’jthe Price-Anderson Act indemnity coverage to the operation of the
4 WIPP facility as authorized by P.L. 96~164 for the emplacement of
5 defenge waste and to the related transportation of that waste
e through New Mexico to and from the WIPP site,
- (i) The term 'pe:;ons indemnified"” as
8 used in the Price~-Anderson Act and izplementing indemnity ‘
g agreements prescribed for the operating contract for WIPP includes
10 the State of New Mexico and its politi:;al subdivisions and
11 municipalities. |
12 (i11) The D.O.E.'s authority to cover
13 *sersons indemnified” other than parties to the Price~Anderson
14 indemnity agreements applies to WIPP even though that facility, as
' authorized by P.L. 96-164, i{s not now, nor {s it expected to be,

~

’glicensed by the U.S. Nuclear Regulatory Comzission.

18
{iv) That while the "waiver of

i: défenses" provision of Section 170 n of the Price~-Anderson Act for
19 "extraordinary nuclear occurrences” would be inapglicable to a

20 nuclear incident at the WIPP site itself (bacause WIPP is not a
21 *production or utilization facility® or a "device®), the "waiver
22 of defenses®” provision .would be applicable in the event of an .
23 vextraordinary nuclear occurrence® which would occur in the course
2“ of *._'je e-ansportation of nuclear waste to the WIPP site from “a
25 production or utilization facil.ity' because the wastes would be
25 *special nuclear material® or *by-product material.”

(2) Agreement to Amend the WIPP Operatin

~7 Contract to Expressly Recoanize cCoverage

for the State 0f New Mexico.

N e
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9
10
11
12
13
14

)
17l
18
19
20
21
22
23
24
25
26
27|

)

will amend and i{nclude in the existing WIPP Westinghouse Contract

-}Lnd include in any new or =odi{f{ed contract for the operation of

The D.0.E. agrees and stipulates that D.O.E.

WIPP upon completion of itg consttuction.'a specific =mention in
the standard Price-Anderson Act Indemnity Article that the phrase
*persons indemnified” under the contracts includes the State of

New Mexico, its municipalities and political subdivisions by the

’

inclusion of the fellowing clausge:

The term "Persons Indemnified® has the meaning set
out in 42 U.S5.C. Sec. 2014(t), and, without
limitation, includes the State of New Mexico, its
municipalities and political subdivisions.

b) Protection Against Loss of Price-Anderson Act
Coverage 3ecause or D.Q.Z.'s Future
Discrericnary ACtions ana Secause of Other
Facz:ors.,

(1) Inclusiqn of Price-Anderson Act Indemnity
Clause 1n Contraczs.

The parties recognize that Price-Anderson Act
indemnification coverage for the State is dependent upon D.O.E.'s
exercising its discreticn to include such a clause {n the WIPP
cée:ating cont:a;t. The D.0.B. has already determined that the
WIPP? operating contract involves "activities under the risk of
public liability for a substantial nuclear incident.® 1In
accordance with this decision, a statutory indemnity article has
been included in the contract with the Westinghouse Electric
Corporation, the current technical support contractor for WIPP and
a potential opasating contractor £7r *»e completed facility.
Pursuant to this decision, {t {s D.0.E.'s current intention also
to exercise its discretion in such a manner as to include a
statutory indemnity article in any WIPP operating contract. While
D.0.E. considers that a reversal of this decision is highly

e 8 =
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) a of New Mexico shall be given at least 60 days' prior written

17
18
18
20
21
22
23
24
25
26
27
)

y

lﬁ%’delive{ and file with the State of New Mexico copies of all

unlikely, D.0.E. cannot stipulate away its discretion in this

regard. However, D.0.E. does agree and sti{pulate that the State

notice of D.O.E.'s intent to reverse the current d:cision to
include a.Price—Anderson Act Indemnity Article in {ts operating
contract for WIPP. Such notice shall also set forth the reasons
for the decision and shall provide the State of New Mexics an
opportunity to comment on such a decision to D.O.E. and have its
comments considered by D.O.E. before any such reversal of such
decision {5 given effect. This stipulqtion does not waive or
otherwise preclude the State from taking such other administrative
or judicial actions as it may see fit with respect to such

reversal aecision by D.O.E.

(2) Deliverv of All WIPP Contracts to the
State.

The D.O.E. agrees and stipulates that {t will

WiPP-related contracts, or portions thereof, which relate to the
Price-Anderson igdemnification coverage for the State of New
Mexico and its citizens in order for the State to review them to
insure that such protections are being provided, including but not
limited to (1) the WIPP operating contract; (2) prime contracts
for the operation of any "production or utilization facilities® or
other facilitlies which may be the source or destination of any
nuclear waste transparted to or from #hs WI®P site; and (3) any
cont:icts with the t:anspozters.of the waste to the WIPP site.

(3) eration of WIPP or Transportation of
waste to WIPP by Federal Aqents.

LY 3.9



=K ) }n ~_ O o 4 )

2 4 e pa pa
= 3 N s

B ; \ It is D.0.B.'s current intention to use
sntractor cmplp?ees for the cperation of WIPP and the
zansportation of waste to or from the WIPP site should a decision

be made to construct and operate the faciiity as authorized in

P.L. 96-164. While D.O.E. recognizes that if it chooses to

operate WIPP, ©r transport the waste to or from WIPP by federal

agents, Price-Anderscn'indemnification for the State and financial
protection to the public hereunder would be lost, D.0.E. cannot
agree or stipulate that it would not so use such federzl agents.

HEowever, in the unlikely event that D.0.E. should reverse {ts

present decision to use contractor employees for the cperation of

WIpP and the transporation of waste éo or from WIPP, D.O.E. agrees

and stipdlates that it will give the State of New Mexico at least

€0 days' prior written notice of {ts intention to reverse {ts

present decision which notice shall include its reasons for
rm.eve:sing’sdcﬁ décision, and D.0.Z. shall afford the State the
'opportunity to comment on the reversal of its decision and have
its comments considered by D.O.E. before {t is effectuated. This
stipulation does not waive or otherwise preclude the State from
taking such other admﬁnistrative or judicial actions as it may see
fit with respect to such reversal of D.O.E.'s decision.
(4) Confirmation That the State's Own .
° Insurance Coverage will Not Have to be

Exhausted Betore the State can be
Indemnified From the Price~Angderson Act

Funa.

The D.0.2. agrees and stipulates that, in the
context of the W1PP project, the State of New Mexico's own
financlal protection available‘th:ouqh its own liabili{ty insurance

2’0: legislative appropriations would not have to be exhausted or
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‘applled to pay for {ts public liability before it would be

indernified uﬁder the Prica-Anderson Act.

~(5) Confirmation That 500 Million Dollar
Er;ce-ﬁnuerson ACt Frunag wWoulgd NOt be
First Devleted bv Investication Costs
and Exvenses of Litigation.

The D.O.E., agrees and stipulates that,
pursuant to i{ts procurement requlations, the Price-Anderson
indemnity article included in WIPP-related contracts shall provide
that the 500 million dollar Price-Anderson Act fund would not be
kirst depleted by the costs of investigating or settling claims
and defending suits before claimants would be paid therefron.

c) Agreement by D.0.T. to Pav the Costs of

Clean-up 1n Relation t2 wIPF Transsorcaticon
Acc:dents.

The wastes to be shipped to or from WIPP shall be
owned by D.O.E. and shall be shipped to WIPP by transpo:tatibn

contractors engaged by D.O.E. or its contractors or in vehiclas

owned by D.O.E.. In the unlikely event of a transportation

accident involving such shipzents, whether or not such an accident
shall result in ghe exposure of any such wastes to the biosphere
vithin the State upon or adjacent to the trunsportation corridors
involved, D.O.E. shall cause, at its expense, the clean up and
removal of any such wastes and the decontamination of any areas
within the State which are exposed to radiation by such wastes to
a level as lpecifiéd in D.o:z.'a WIPP Emergency Response Plan
wvhich shall be consistent with nationally accepted radiation
protection standards and also subject to consultation with the
State as provided for herein.

The obligations of D.O.E. to the State described

above shall not be (1) contingent upon the release of radicactive




., materials into the blosphere as a result of such an accident or;

jg (2) construed to relieve others, including common carriers of
) responsibility for such accidents or; (3) withheld or denied by
3 reason of the contributory or comparati{ve negligence of the State
4 of New Mexico, {ts municipalities or political subdivisions with
& respect to such an accident in fajling to properly repair, upgrade
® or maintain New Mexico highways, bridges, railrocad crossings or
7 other road intersections or for failing to préperly provide .
-8 emergency response to such a transportation accident.
’ d) Increased Nuclear Accident Insurance Caveraze
10 Uncer Price=Angerson ACt During tne
Transportation of High Lavel Nuclear Waste for
11 Experimental Purnoses ThIfOUGh New Mexico o
and From the WIPP Site,
12 The parties recognize that the maximum protection
33 currently available under the Price-Anderson Act of 500 million
4‘ dollars may be {ncreased up to 560 million dollars if D.O.E. were
J-;? to require {ts contractor to provide and maintain additional
18 -npuclear liability insurance in the amocunt of 60 million dollars.
17 The parties acknowledge that the need for such additional
18 insurance, if at all, would be during the transportation of the
18 high level wastes for experimental purpcses through the State of
20 New Mexico to and from the WIPP site, particularly when near
21 population centers.
2 The D.0O.E. shall use {t3 best efforts to obtain
2 such additional insurance so as to provide dailj coverage Jurafiy
24 the d;yl in which such high level wastes are shipped within the
:: State of New Mexico, either to or from the WIPP site.
o Should D.O.E. determine that {t {5 impossible to
zaaobtain such additional insurance, D.0.E. agrees and stipulates
I ' )
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that it vill give the state of New Mexico written notice at least
60 days prior to the first shipment of such high level waste into
the State of {ts decision not to regquire such addi=ional
insurance. Such notice shall communicate the reasons for su-=-
decision and provide the State the opportunity tc comment on the
decision and have its comments considered by D.0.E. prior to the
first such high level waste shipment. This stipulation does not
waive or otherwise preclude the State from taking such other
administrative or judicial acticns as it may see £i: with respecs
to such decision.

e) Assistance t0 the State of New Mexicos bv D.O.E.

Congress and tne N.R.C. LOr Amencin3 tnhe
Price-Anderson Act tO Jncrease Financ:ial
Prozection ror tne Pudl.ic.

The parties reccgniie that, in 1975, the Congress
provided in the Price-Anderson Act that the Nuclear ﬁzgulatory
Commission must submit to Congress by August 1, 1983 a detailed
report concerning the need for continuation or modification of the

provisions of the Price=Anderson Act.

The D.0.E. agrees and stipulates that {t will
assist the State in presenting the State's recommendations for
anending the Price-Anderson Act to increase public protection to'
the Nuclear Regulatory Comruission and to Congress under the
procedures set forth in the Price-Anderson Act which
recomendations include but are not limited to:

(1) 1Increasing substantially the amount of
protection from the present 500 Million Dollar level;
(2) Equalizing the maximum amount of coveragei

through government indemnity for nuclear accidents occurring in
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the course of D.0.E. contract operations such as WIPP with the
coverage available fof nucl2ar incidents occurring for N.R.C.
licensed activities;

(3) Making the "wajiver of defenses® provision
applicable in the event of a nuclear incident at the WIPP site
even though WIPP is not a "production or utilization facility" and
whether or not it is an ®extraordinary nuclear occurrence;"

(4) Extending the 20-year limitation on the
*waiver of defenses™ provision pertaining to statutes of
limitation and making similar "waiver of defenses®” provision
applicable to the federal government's own liability under the
Federal Tort Claims Act in the event of a nuclear incident;

(5) Extending the definition of "nuclear
inzident™ to include situations where an accident occurs but the
threat and release of radiation never occurs s0 that evacuation
costs would be eligible for indemnity coverage;

(6) Extending the Price-Anderson Act coverage
to cover nuclear incidents occasioned by criminal acts of theft or
sabotage, whether the incident occurs at the contract site, in the
course of transportation or after a successful diversion of the
nuclear material.

The foregoing stipulation and agreement does
not require czr izply D.0.Z. concurrence in any State
recommendation for amendment of the Price-Anderson Act or any

other law.
B. EMERGENCY RESPONSE PREPAREDNESS

1. Summary of the State of New Mexico's Concerns.

It is the State of New Mexico's concern that the WIPP
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project and the resulting transportation of nuclear waste through
New Mexico for dispogal or experimental purposes at the WIPP site
will impose a serious financial burden on the State to provide an
emergency response capability and preparedness. Therefore, the
State has requested that D.O.E. and other federal agencies assis:
the State in plaﬁning, coordinating and implementing a
comprehensive State Radiolégical Emergency Preparedness Plan. The
State is alsc concerned that the State will not have the necessa:cy
radiation detection eguipment and training which will enable the
State to inde;endently monitor potential WIPP-related nuclea:
emergencies and which will help the State make the key decisions
to request federal emergency response assistance, to declace an
emergency or to evacuate persons in the vicinity of an acciden:.
The State is further concerned whether tnhe fede:#l government can
and will respond and effectively deal with a WIPP-related
radiological incident in New Mexico, at the State's reguest, on a
timely and adequate basis.

2. Limitations Imposed Upon D.O.E. in Assistinz the
State and Need for State to Reorganize for
Emergency Response Preparedness.

The parties acknowledge that the following agreement by
D.O.E. to assist the State must be read in the light of the
federal government's current administrative policy limiting
certain types of direct financial support to the States by federal
agencies for the sole purpose of developing an emergency response
capability within the State.

The parties also acknowledge that it is imperative that

D.0.E. and the State each develop an effectual emergency response

e e s B s ecemEmEm . L A Ll it e commommeledtes momaoceianad
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response to any emergency related to WIPP, It is also :ecognizeﬂ,
that the State's plan will encompass matters unrelated to WIPP an
will involve fﬁderal departments and agencies other than D.0.:.
Pinally, the State has acknowledged that {t {s

incumbent upon it to reorganize certain of its operations ia orde
to provide a cohesive emergency response mechanism within the
State and to meet certain minimum qualifications for assistance
through programs administered by other federal agencies. 1In ever
instance in which support and assistance by D.0.E. is descrited
belcw, the pg:ties agree that the State will make a good-fajish
effort to take all reascnable legislative and administzative
actions required to qualify the State for other federal assistanc
before seeking the assistance of D.O.E. It {s the intent of the
parties that D.O.E. shall use its offices to assist the.Sta:e in

such agencies- so as to assure that available fesderal

r

dealing wit
programs are utilized by the State to the maximum extent

practicable.

3. Stipulations and Agreements for Resolving the
State's Concerns 1n the Area Of Emercency Resoonse
Preparegness.

a) Pederal Commitment to Resoond to and
Effectively Deal With a WIPP-Related
Ragiological Emergency 1in New Mexico.

The D.0O.E. agrees and stipulates that in the even:
of any WIPP-related radiological accident or emergency occurring
.either on or off the WIPP site in the State of New Mexico, the
D.0.E. will provide, in response to a Stats request £or assistanc
in carrying out the State's emergency response responsibilities,
all appropriate and reasonably available federal emergency

response resources within D.O.E. contzrol at the earliest possible
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‘time and will continue to provide those resources until all

significant radiological risks have been eliminated angd damasges
mitigated to the maximum extent practicable.

b) Agreement to Provide Undated Resource Dats o:
the Federal Emergency Response Capac:..-v.

The D.O.E. agrees and stipulates that it will
provide to the State on a timely, periodic and updated basis, ar
at least annually, a status report containing detailad infermas:
on the availadle federal radioclogical response resources so taa:
the State can evaluate the capabilities of D.0.E. and oche:
federal agencies sO as to assure itself that an adeguate and
timely federal response can be provided to the State in respoase
to its request for federal assistance in dealingy with a
radiocological accident or emergency related to WIPP.

¢) Agreement to Coordinate the D.O.E. Emercency

Response Program Ior On=-site WIPP Operationsy
Witn the State's Emercensy Resdoase” ProcSran.

The D.0.E. agrees and stipulates that {t will
coordinate its WIPP Emergency Preparedness Plan for the on-si:e
operation of WIPP, including, where applicable, oﬁhet federal
emergency response programs and resource agencies available to
D.O.E., with the State of New Mexico's off-site Radiological
Emergency Response Program and Plan by, among other things,

(i) allowing the State to review and comment upon D.O.E.'s WIP?
Energency Response Plan and by considering any such State
comments; (ii) providing access for tq; State's Emerzgency Respon
Program Representative to all relevant WIPP emergency response

data and related information; and (iii) by participating in
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appropriate joint training exercises with the State and local
emergency responders on a reasonably periodic basis.
d) Agreement to Assist the State {n Develooins ans

Inolementing a State Radio.osical Zmercernc.
Resoonse Program.

(1) Acknowledgements,

The State and D.O.E. acknowledge that although
no nuclear waste material for WIPP i{s presently scheduled to be
transported through the State for WIPP before approximately 19389,
other federal.and nonfaderal nuclear materials as well as certain
types of dangercus chemical substances are already being
transported through New Mexico which require the State to further
develop a State Emergency Response Program at the present time,

The State and D.O.E. further acknowledge that
other federal agencies and programs currently have.a_congressional
mandate and funding to assist the State in the area of emergency
response preparedness and that the State should make a good-faizh
attempt to utilize these federal agencies and their resources to
the extent practicable during the next five (3) years to assist
the State in meeting its emergency response preparedness needs
before the State should request D,O.E. to directly provide
financial assistance in assisting the State in meeting those needs

(2) Agreement to Provide Technical Assistance.

The D.O.E. agrees and stipulates that it will
provide advisory and technical assistance to the State for its
emergency response preparedness by, among other things, helping in
the development and review of the State and local emergency

response plans and programs, and by providing available training

el adicmablomaeat! madaviale and ami{rmmant ¢Aa ¢thaea Coasn anmd YAarmra)
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officials and emergency responders as well as providing
appropriate information to the public.

In furtherance of this agreement to provide
technical assistance to the State of New Mexico in the area of
emergency response preparedness, the parties note that certain
information, data and a model state radiclogical emergency
response plan are cu:rentlj being developed through D.0.E. funding
of the Sandia Laboratories' "Task Force on Transportation
Accidents Pregram.” This study is utilizing the State of New
Mexico for a ;tudy model, Information, data and any model plan
derived from this effort will be furnished to the State of New

Mexico.

(3) Agreement to Assist the State in Ob%ainin:z
Tecnnical AssSistance ang zmercency
Resc-onse Funains ana Eguioment Throuch
Otner Fegeral Agzenc:ies.

The D.O.E. agrees and stipulates that it will
assist the State in obtaining the State's regquested technical
assistance, fundiﬁg and equipnment in the area of emergency
response preparedness directly or indirectly through the other
federal agencies with congressional mandates to assist the State
in this area, {ncluding but not limited to the Department of
Transportation (D.0.T.) and the Federal Emergency Management
Agency (F.E.M.A., und:c: the "Irmergency Management Assistance
Program Act" and the Disaster Assistance Program and Radiclogical
Defere Officers Program under the "1374 Disaster Relief Act.”

(4) Agreement by D.O.E. Regarding Direct

Financial Assistance or "In-Kind”
Assistance to the State {f the State's

Emergency Response Preparedness Requests
are not Satisfied by Other Federal
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In the course of discussions of State concerns

under the Stipulated Agreement, the State submitted to D.0.E. the

\..zfollcuinq "best estimate” of needed direct financial or "{n-kind"
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assistance in carrying out the State's radiological emergency

response preparedness function:

State of New Mexico's Emerqency
Response Reguests

1. Plans, Training, Bducation,
Program Development and Coor-
dination, {including 1/2 full=-
time Planner and 1/2 full-time
Bealth Physicist:

2. Instructor Training (four courses,
two each first and second years
only):

3. Test, Exercises and Evacuations
(two activities per year):

4., Radiation Detection and Monitor-
ing Equipment Acguisitions: :

- &
% ""a. Annual Maintenance;

b. Replacement after 15 years;

5. Public Informatien and Education:

Fundins Reaqueses
- (1982 Dollars)

/’

GRAND TOTAL

t Costs {ncluded under those itemized
infra,

-17-
- 23502

First Year 30 Years
§ 25,500 $ 765,020
10,825 21,250
8,500 255,900

&« . ]

* ]

*

21,250 42,537
$65,87% $1,083,750

under Radiation Monitoring,
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- In the event that other federal agencies do not
adequately fulfill, either directly or indirectly, the needs
reflected in the above request for financial or "in kind"
assistance, D.O.E. will provide federal funding to sati{sfy any
ocutstanding balance of the State's reques: then existing no later
than one (1) year prior to any radiological waste being broush:
into the State for emplacement at the WIPP site,

C. TRANSPORTATION MONITORING OF WIPP WASTT.

1., Surmmary of the State of New Mexicz's (Concerns.

1t is the State of New Mexico's concern in the area of
transportation monitoring that the State must exercise an
independent role in monitoring the transportation of nuclear wast
through the State to and from the WIPP facility in order to insu:
that such transportation is done safely without danger to the
citizens and the environment of New Mexico. To meaningfully carr
out such a role, which the State considers essential for public
confidence in the project because there is no other federal agenc
empowered to independently monitor such activities other than
D.0.E. itself, the State seeks financial assistance from D.QO.E. t
pay for an additional State environmental scientist and radiatiorn
detection equipment to conduct the transportation monitoring
duties, In addition, the State seeks from D.O.E. certain
commitments to {nsure that the State may effectively i{mplement it
transportation monitoring activities regarding when, uhere and h¢
the waste, waste containers, trucks and drivers may be inspected

and monitored by State officials.

2. Stipulations and Agreements for Resolving the
State's Concerns in the Area of Transportation

Monitoring.
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a) Agreement tO Allow Indevendent Transoortation

Monitoring Dv State of New Mexico.

The D.0.Z. agrees and recognizes that the State of
New Mexico may, except as may be prohibited by federal laws and
regulations applicable at the time, independently monitor the
transportation of nuclear waste to and from the WIPP site within
the State of New Mexico.

b) Aqreement to Allow State Review of
Transportation Recorcs.

The D.O.E. agrees and stipulates that the State of
New Mexico mdy have access to and review pertinent shipping
records, and records and documents kept by D.0.E., relating to the
type, source, curie content and nature of the waste being shipped
to or from the WIPP site to insure compliance by the carriers with
D.0.T. or D.0.E. standards for shipping nuclear waste.

c) Agreement to Allow State Health Scientist
ACCess to WIPP Site to Congoust Mom <2ing.

The D.Q.E. agrees and stipulates that . Staze of
New Mexico may have a health scientist present at the WIP? site tc
conduct transportation monitoring and may conduct announced or
unannounced inspections of vehicles, drivers, containers and
records relating to the transportation of radicactive waste t3 or

from the WIPP site.

All such monitoring and {nspection will be

"conducted pursuant to procedures to be agreed upon by D.C.E. and

the State, which procedures will be designed to assure that
neither undue interference, delay nor expense to WIPP operations

or compromise of operational safety will result,
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d) Agreenment to Allow Point of Entry Insvectiong

The D.O.E. agrees and stipulates that the State o
New Mexico may, except as may be prohibited by federal laws ana
regulations applicable at the time, conduct off-site
tzansportation inspections and monitoring of vehicles carrying
nuclear waste to or from the WIPP site at the point of entry ine
or exit from New Mexico or at other off-site locations in New
Mexico as to possible radiation leaks, the conditicn of the
drivers and the conditicn of the trucks and containers, so long
such menitering and inépection do not unreasonadly interfere wit
the transportation of the waste to the site and so long as such
inspections do not involve the breaking of any seals on the truc
or the opening of any canisters or other shipping containers,

e) Agreement to Allow Point of Orizin Moaitorins

The D.O.E. agrees and sfipdi:?es that the State o
New Mexico through its health scientist representative may go to
the point of origin of the nuclear waste shipments to monitor ta
packaged waste and the condition of the trucks to be used and
containers in which the waste is to be transported to New Mexic:
for emplacement at WIPP, particularly with respect to those
shipments involving experimental high ievel waste,

All such monitoring shall be conducted pursuant

procedures to be agreec upon by D.O.E. and the State, which

procedures shall be consistent with all security and operational
safety procedures applicable at the facility where waste shipmen!

originate and will be designed to assure that no undue
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interference, delay or expense shall be caused with respect to

operations at the poiht of origin or related to the movement of

any shipment.

£) Aqreement on DUse of Highwav Transvortation
Routes for Shipment of Radicactive wWaste to
WIP?P.

The D.0.E. has previously published a map depicting
typical highway routes to be utilized i{n the transportation of
waste to and from WIPP within the state of New Mexico. Such ’
routes are included i{n Appendix B hereto.

The parties acknowledge .that the use of such routes
is a reascnable ‘expectation because they are the most direct
primary routes available in view of the presently anticipated
points of origin of radicactive waste to be emplaced in WIP?. The
present intention to use such routes is the basis for the

agreement of the parties regarding funding for upgrading of

certain highways as set forth herein at Page 30. -Adcordifgly,

should future circumstances require the use by DOE of additional

highway routes for the shipment of radiocactive waste t3 or from
WIPP, the DOE shall first consult and agree {n writing with the

state of New Mexico regarding the suitability (includzng safety)

of such additional routes.

The parties anticipate that the State may be
granted a role in the designation of such routes under regulations
to be established by tbe C.S. Depazrtz=ent of. 7 anspoztat‘cn. The
Stats agrees that {f it shall exercise its rights under these
requlations, it shall, at a minimum, designate the routes

identified in Appendix B and such additional routes as the parties

may formally agree to as set forth above.
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g) Agreement for Consultation on Shioment of wip:
Raciocactive Waste by Railroaa.

The D.O.E. agrees to consult and cooperate with o~
State of New Mexico in accordance with the Consultation ang
Cooperation Agreement on shipment of radicactive waste by rail:s:
to or from the WIPP site. Such consultation will allow the Stase
the opportunity to submit written comments and recommendations ac
to such rail shipments and to have the State's comments consider
by D.O.E. before shipping such wastes by rail.

. The D.O.E. recognizes that the State of New Mex.c:
may choose to participate in the State Rail Safety Participation
Program funded through the Federal Railroad Administration and
authorized by federal statute which would allow the State t2
designate a State Railroad Inspector who would join with federal
railrzoad inspectors in inspecting and insuring the %eack sy
the rail lines in New Mexico utilized to ship the WIPP waste to
and from WIPP? and to have access to federally generated data on
the status of the railroad lines in New Mexico. The D.O.E.
further recognizes that any State comments regarding the safety ¢
a particular rail line utilized to transport waste to or from the
WIPP site may be based upon the results of inspections conducted
by the State's Railroad Inspector.

h) Agreement to Provide Prior Notification to th:
State of Nuclear Waste Shipments td the WIP?P

Site,

The D.0.E. agrees and stipulates that {t will giv«
to the State of New Mexico detailed and timely prior notificatior
of high level nuclear waste shipments and such other notificatic:

regarding other nuclear waste shipments as the parties may agree



b | .to from time to time. The purpose of such' notifications shall be

"l to permit the pe:fomance of emergency response functions
\3‘?he:eunde:. The 1n£ormtion contained in such notifications shall
be treated as adnministratively confidential information to
preclude the ‘inapp:cpriate use thereof by others. B5pecific

4

1

€8/l procedures and regquirements for such notifizations shall be

7|l negotiated and agreed to by the parties no lzter than one (1) year
8

prior to the f{irst waste shipment to the WIPP site.

°) {) Aqreement to Pav for Pguipment and Personnel
for Congucting Transportation Monito:ring,
10 The D.O.E. stipulates ar{d agrees to provide
1 financial assistance to the State of New Mexico to pay for one
1: full-time State environmental scientist and the necessary
1 radiation detection and monitoring equipment in ozder for the
14 State to {ndependently conduct transportation monitoring on and

i@“f the WIPP site. Such independent nionitoring capability is ¢o

.be established prior to the emplacement of any waste at WIPP as Bah

17
18 more fully explained and i{tsmized in the "Surveillance Program for
19 WI?P" in Appendix A he&eto and shall continue throughout the time
20 pericd that the WIPP project remains in operation.
21 D. WIPP OPERATIONS ENVIRONMEWTAL MONITORING RY THE STATE
CF NEW HEXICO.
22 =
1. Summary of the State of New Mexico's Concerns and
23 Bumnary of D.O.E. Responses.
24 : The State of New Mexico has expressed its concern in

25| the area of WIPP operations zonitoring that the absence of N.R.C.
28 ucensixig for the project or any other independent monitoring of

27| wiPP makes it {ncumbent on the State to independently monitor the

environmental aspects of the operations of WIPP both on and off

i B
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the WIPP site. To meaningfully exercise this right, the State
seeks assistance f:oﬁ D.0.2Z. in developing and implementing a
State Monitoring Plan as well as financial assistance from D.O.E.
to pay for a state environmental scientist, certain environmental
pmonitoring equipment and funding to carry out the State's
environmental monitoring program for WIPP. The State also
requests funding to continue an independent State review
capability to independently analyze the D.O.E.'s WIPP cperations
data and the results of the State's environmental monitozing
program. Aéditionally, the State is concerned that as part of th
State's monitoring responsibility, there should be estabiished an
agreed-upon plan and procedure for conducting short-term and
long-term health studies which would be implemented at the federa
government's expense if, in the opinion of the State. a
significant level of radicactive material has been released into
the biosphere in connection with a WIPP-related activity.

The D.0.E. maintains that the absence of N.R.C.
licensing does not preclude independent methods for verification
of D.0O.E.'s program for the environmental monitoring of WIPP. It
is recognized that any acceptable environmental monitoring progra
should include such independent verification of results. che;e:
D.0.E. i8 unwilling to fund such verification services on a
commercial basis and to concurrently fund the State fb: the same
oz similar services. Therefore, the D.O.E. has xequestea that tt
State perform this verification service on an independent basis

and is willing to provide financial assistance to the State to

obtain this service.
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‘The State agrees to provide such independent
environmental monitoring verification services to D.0O.E. The
parties agree that such verification services by the State could
result in the best available assurance to the citizens of New
Mexico as to the adegquacy of the environnmental monitoring program

for WIPP,

2. Stipulations and Agreements for Resolvina the
State's Concerns 1n the Area oI WIPP Operat.ans
Monitoring anag to Furnish Indeoengent Verif:cation
to D.O.E. Of 1ts Environmental Mon1t3ring progca-.

a) QOverview of WIPP Environmental Monitoring
. Progranm.

The parties acknowledge that the WIPP environmenta
monitoring program has been described in general terms but that
specific cperational aspects of the program have not yet been
finalized. It is also recosnized that the envizonmental
monitoring program must allow for reaction te changes in the stat
of the art I{n order to remain viable during the life of the WIPP
project. In broadest possible terms, %he environmental monitorir
program for WIPP shall include: (a) preoperaticnal meonitoring
involving the collection analysis and evaluation of envizcnmenta
sanples as a baseline for later comparisons; (b) operaticons
monitoring on and off the site through and including
decontamination and decommissioning of the site; and
(¢) post-opecations monitoring on and off the site after the WIP

facility has been closed.

b) Agreement to Coordinate D.O.E,.'s Environmenta
Monitoring Plan With the State Of New Mexico'
Plan and to Provide Environmental Data to tae
State of New Mexico.,
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The D.O.E. agrees and stipulates that D.0.E. will
coordinate its environmental monitoring plans with the
environmental monitoring plan and program of the Stzte of New
Mexico and that D.0.E. will continue to provide the State of New
Mexico with dll available relevant data and documentation relating
to the environmental aspects of the WIPP operations in a timely
manner during the entire cperatibnal life of WIPP.

’

€) Agreement by D.O.E. to Pund the State of New
Hexxco S _Proposeg MOnitoring Proaram tor wipp
Present Estimate of Costs to Firn:isn
HOnltOtan Services,

The State has furnished the D.O.E. with its
proposed Environmental Monitoring P:Bg:am for WIPP which is
attached hereto as Appendix A. The parties acknowledge that
Appendix A will be subject to clarification and revision as the
parties work together in the coordination of a D.O.E.

Environmental Monitoring Program for WIPP and a Program of

- Verification Services to be furnished by the State.

The State has alsc furnished its best estimate of
costs for the services to be furnished to D.0O.E. and D.O.E. agrees
to provide funding and/or equipment necessary for sucﬁ
assistance., The parties agree that such estimate of costs may be
subject to change ;n response to revisions or clarification {n the

underlying assumptions set forth in Appendix A.

‘ In the event *hat such eatimated costs increase or
decrease by more than 15 percent of the amounts set forth below
for any given year of project épe:ation or for the total estimated
cost of verification services for the entire project, D.0.E.'s

obligation to furnish the necessary financial assistance
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for ;ny year folloewing the year in vhich the increase or decrease
is noted shall be subject to negotiation between the parties as to
the scope of the underlying assumptions in Appendixz A and the
adequacy of any estimates furnished by the State.

d) State's Present Pstimate of Costs to Purnish
Ver:£fi1cation Services Pursuant to Apoenaix A.

Total Cost. for all Phases of Radiation Monitorina

14

Monitoring First  Second Thiro 30th I35
Phase Year Year Year to Year to Year to
30 Year 32 Year 37 Year
rreoperational _ )
Lapor $ 28,600 $ 28,600
Capital +* 92,453 3,603 5 79,334
Maint.

and oper. * 77,110 77,110 229,500

Total $198,163 $109,313 § 308,834

Ooerational .
Lapor $ 800,800

Capital 160,220

Maint. and
Oper. 1,647,840

Total $2,608,850

Decomm. and
Decontam.
Lapor and
Operations
and Sampling §253,660

Postover,
Monitoring X
Labor
Maint., »
and Oper. 196,350

§$ 33,000

Total ' $229,350

Total (37 Years) Radiation Monitoring: $3,708,180.00

*  Includes costs for Radiation Emergency Preparedness, supra.




. &) Aareement for State Health Studies.

The-D.O.E. agrees and stipulates that the State has
the right to independently conduct shor:-;erm and long-term health
studies through an independent agency or contractor agreed to in
advance by the State and D.O.E. if, {n the opinion of the State, a
significant level of radiat{on has been released by a WIPP-related
activity on or off the WIPP site or {f WIFP-related radiation
induced health effacts are detected in New Mexico communities
surrounding WIPP, along transportation routes or among the WIP?P
work force. The D.O.E. further agrees to pay the State for the
cost of conducting such health studies {f, after a good-faith
effort, ;he State is unable to obtain such payment or services
from other federal sources available for this purpose provided
that the decision to conduct the health studies is scientifically
justified. Any disputes over vhether the decision t2 conduce the
health studies was scientifically justified shall be submitted to
arbitration by a panel of scientific peers Qho shall £2llow the
procedures provided for under the present Consultation and
Cooperation Agreement between D.O.E. and the State of New Mexico.
Finally, D.O.E. agrees and stipulates that the State may review
information and data derived from D.O.E.'S own internal health
monitoring program and may enroll WIPP employees, on a voluntary
basis, in any State-instigated health studies.

£) Agreement to Continue Funding for the State's
Environmental Evaluation Group roup Througn 1985 and

to Negotiate Regarding an Indepencent state

Review Capability Therearter,

The D.0.E. agrees and stipulates that, at a

minimum, D.0.E. will continue to fund the activities of the
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State's Environmental Evaluation Group through September 30, 1985
{n {ts present organizational structure in the approximate amount
of $600,000.00 annually.

The D.O.E. :ecoénizes the State's desire to
continue the State review capability and further agrees to
negotiate for an appropriate State review capability independent
of D.O.E. beyond 1985 for the £3ll operaticnal life of W1pP
through and including the decontanmination and decemuissioning
stages and post-operational stages of WIPP. BRowever, because of
the difficulty {n accurately predicting the full nature and scope
of future operational activities of WIPP beyond 1985 the parties
agree that the extent of the funding and the organizational
structure of such an independent State review capability will be
the subject of annual or other periodic negotiation between the
State of New Mexico and D.0O.E. The first of such negotiatioas

will commence no later than 60 days pricor to October 1, 1985.

E. UPGRADING OF STATE HIGHWAYS.

‘l. Surmary of the State of New Mexico's Concerns.

The State of New Mexico is concerned that based on the
identification of probable transportation routes by D.0.E. for
WIPP shipments in the Final Environmental Impact Statement for
WIPP, certain portions of State highways may be used which are
presently unsafe and substandard and mist b2 repaired 2and
upgraded, The State seeks to have D.O.E. assist the state in
obtaining federal funding for the State to pay :o:'ghe upgrading
of those portions of State highways designated for WIPP shipments
which are most in need of repair and for which State or federal

appropriations are not otherwise avajilable. The State has
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designatad portions of the WIPP transportation routes which have
the highest pziori:y for repair based upon their substandard
condition and the fact that almost all shipments must necessarily
funnel down those highways. The State also seeks assurance that
it shall not pay for the upgrading of any county roads or the
construction of new roads in the vicinity of the WIPP site which
may be used as access roads for the transportation of was:te to
WIPP.

2. Stioulations and Agreements for Resolving the

State's Concerns 1n the Area 9:f UsCSrazing oo tave
Highwavs.

a) Agreement by D.O.E. %0 Pav for Construction of
New Roads and that the State Shall no: Pay Ic:
Upcrading or cConstruction Or County Access
Roacs Used to Carry waste tD the WIFP Site.

The D.O.E. agrees that {(n the event any existing
New Mexico county road in the vicinity of the WIP? site is used :
an access road for the transportation of waste to WIPP, the Stat:
shall not be responsible for the cost of any upgradiag of such
roads which D.O.E. determines to be necessary in connection with
such use. In the event a new road must be constructed for use a:
an access road for the transportation of waste to WIPP, D.O.E.
shall pay for the construction of such new road.

b) Agreement to Jointly Seek a 58 Million Dollar
Special ADDLODI1AtiONn From Congress fof

Uporading Of Certain New Mexico Higawavs.

The D.O.E. agrees that, with the suppore Of the N

Mexico Congressional Delegation, which support will be solicited
by the State officials in furtherance of implementing this
Agreement, D.0.E. will make a good faith effort to join and

support the State and its Delegation in seeking a special
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ﬁyears prior to any waste being transported across these roads to

|

‘appropriation from Congress in the amount of $57,886,544.00 (1982

. to the Rio Grande Bridge for a distance of 8.1 miles at an

appropriated over a four-year pericd commencing, ideally, four

dollars) for the purpose of assisting the State in the tizmely
upgrading and repair of the following described portions of New
Mexico highways which have been determined by the State to be most:
in need of repair along the designated WIPP transportation

routess (Listed by order of priority.)

1. U.S. Highway 285 (FAP-023-3) fronm its
junction with U.S. Bighway 70 north of Roswell to junction with -
U.S. Highway 60 at Vaughn for a distance of 89.4 miles. PEstimated

cost: $25,700,000.00.

2. U.S. Bighway 60-285 (FAP-027-1) from
Encino toward Vaughn for a distance of 9.2 miles for an estizated

cost of §2,760,000.00

]
3. U.S. Bighway 285 (PAP-050-1) from
Torrance/San Miguel County line north and from wWhite Lakes north
for a distance of 19.8 miles for an estimated cost of $5,840,000.00

4. U.S. Bighway 60-285 (FAP-023-1) between
Carlsbad and Loving for widening and resurfacing of 7.4 niles for
an estimated cost of $2,710,422.00 and for resurfacing of 9.1
miles for an estimated cost of $1,386,122.00.

S. N.M. Highway 4 (FAP-054-1l) from Pojoagque

estimated cost of $2,430,000.00,

6. U.S. Bighway 54 (FAP-20-3) fronm its

junction with U.S. Bighway 60 at Vaughn to junction with N.M,
Highway 219 at Pastura for a distance of 32,2 miles at an

est{nated cost of $9,660,000.00.

7. U.S. Bighway 62/180 (FAP-022-2) east of
Carlsbad and three sections of U.S. Bighway 285 (FAP-023-1)
between Carlsbad and Roswell for a di{stance of 30.7 miles at an

estimated cost of $7,400,000.00.
‘All as shown on Appendix B hereto.

4

TOTAL: 205.9 miles - $57,886,544.00

The State recognizes that such funding may be




"the WIPP site. The funding will be allocated and used by the
-1 staté on a ptié:ity basis for those portions of highways most in
) need of repair with the highest risk of accident in the order of

priority as set forth above.

F. PUNDING AMOUNT ADJUSTMENTS.

The parties recognize that the level of funding for the
commitzents set forth herein are based upon 1982 dollars and the

parties further recognize that the stated amounts herein will be

d

I I Y .

adjusted for inflation at the time payment {5 made. All such
9| comnitments for funding are subject to the availability of

10|| appropriated funds.
11 G. MCDIFICATICNS.

12 _ The parties recognize that' the particulars of this
13|[ supplemental Agreement may be modified by the parties in the
14| future by formal written agreement of the parties.

-
A}

H. EFFTECT OF THIS AGREEZIMENT,

35:3 This Supplemental Stipulated Agreement, as well as the
17)|

18| resolves and settles, subject to the respective contingencies

prior Stipulated Agreement entered herein on July 1, 1981,

18| provided for therein and future compliance therewith, all of the
20| issues raised in this litigation. Such agreements entered into

21| between the State of New Mexico and D.0.E. in these proceedings
22‘ constitute a full settlement of such issues. It is further agreed
23| and recognized by the parties that this Supplemental Stipulated
24| Agreement and the previous Stipulated Agreement of July 1, 1981,
25| are binding contractual agreements the compliance with which is
28 subject to the appropriate overéight Jurisdiction of this Court.

27|| no provision in this Agreement shall be construed to prevent

'~fithe: the State of New Mexico or the United States from seeking

o further dispositive orders in this case at an appropriate future

& 8w o
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SIGNATURE:
POR THE PLAINTIFF STATE OF NEW MEXICO

/14#0Av/6<$;:&y~r

JT /7 /7L

UCY XING 4
Governor, State ot New Mexico

/%///(/MQ

DATZ

JE" 549$AMAN
Gener State of New Mexico

)2/ JZEJ*r/ﬂ 2

%\\’t

-3/ 27/12

GZORGZ GOLDS;EIV ?H D.

Secretary, Health and Environment
Department

Chairman, Radiocactive Waste
Consultation Task Porce

DA

/222 ~FA_

DATE
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SIGNATURE:
FOR THE UNITED STATES DEFENDANIS

MANAGER, ALBUQUERQUE OPERATIONS OFFICE,
U. S. DEPARTMENT OF ENERGY

J2-37-8
DAL
DEPUTY CHIEF COUNSEL, ALBUQUERQUE
¢ OPERATIONS OFFICE.
U. S. DEPARTMENT OF INERGY'
[A-X3 -%%
~DAi:

- --+-—-DPEPOTY ASSISTANT ATTORNEY GENERAL

U. S. DEPARTMENT OF JUSTICE



THE STATE OF NEW MEXICO'S ENVIRONMENTAL
- MONITORING PROGRAM POR WIPP

The State of New Mexico's environmental radiation
surveillance program for WIPP operations i{s designed to serve as
an independent means to evaluate the accuracy and precizion of the
gesults as determined by the Depa:;nent of Znergy's program. Such
a meaningful, independent State role is crucial for public
confidence and accsptance given the fact that WIPP is exempted
from NRC licensing and inspection requirements. 1In order to
maintain this independence the State will require the following:
(1) that split samples will be taken by a procedure approved by
the State and DOE, and, if the parties so desire, under the
observation of the designated representatives of both agencies on
a routine collection schedule; that, where applicable, sample
preparaticn will follow established quality assurance/quality
controcl procedures—to insure a homogenous mixture prior to taking
aliquots; (2) that‘éhe'sample schedule and location will be
expanded or altered in accordance with any reasonable request by
the representatives of -the State of New Mexico; (3) that sample
analyses will be performed by laboratories not affiliated with nor
under contract with tﬁe Departzent of Znergy to perform analysis
of WIPP environmental monitoring samples; and (4) that a State
quality control program will be established and maintained for
routine calibration of air samples and thermoluminescent
dosimeters in addition to the {ntercomparison of specific |
radionuclide analyses by a referee laboratory program, such as the

one certified by the National Bureau of Standards or the

Environmental Protection Agency.
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A. Precperational Phase (8eqins Two Years Prior ¢to Waste
Egglacementz.

1. External Gamma Exposure

Duplicate thermoluminescent dosimeters (TLD's) at all
of the DOE's stations.

2. Soil

Random split sampling and specific isotcpic analyses
for up to 30% of the DOE's schaduled progranm.

3. Atmospheric Particulates

Duplicate high volume air particulate sampler(s)
ad jacent to the COE's Btation in the area of maximum predicted
downwind ground deposition. The State representative may elect to
monitor the sampling, monitoring and analytic process rather than

take duplicate sanmples.

4. Water and Sediments

Random split samples and specific isctcpic 2nalyses for

up to 30% of the DOE's scheduled program.

S. Produce and Meat

Locally produced fruit, vegetables, meat and
poultry random split samples and the same analyses for up to 30%
of the DOE's scheduled progranm.
B, Operational Phase

The operational radiation surveillance program will be
similar to the preoperaticnal phase. The final design of the
program, however, will be based on a review of the environmental
data collected during the tvo'yea:s prior to waste emplacement
operations. Two additional high velume air sampling stations are

planned for (1) an area downwind determined to be the area of
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largest risk to population during the operational phase and, (2) a
location remoste and 180 degrees from the previous location and on

the cpposite side of the WIPP Site.

C. Decommissioning and Decontamination Phase

The level of environmental radiolegical surveillance
developed during the operational phase shall be continued during
and for at least two years following complete dacomtissioning and
decontamination of the surface facjilities. This {s to include
both the State and the Department of Energy's programs. In
addition, increased surface s0il and vegetation sanmples will be
collected and analyzed to ensure decontamination standards in

effect at the time are met.

D. Post-Overational Phase

The final environmental radiological surveillance phase
will primarily serve to ensure the public that resuspension of
contaminated ground surface particles, if any, is not creating a
potential long-term inhalation problem. The program will also
include continued analyses on an annual basi{s of scme selected
scil, and surface and dround water sampling locations as
determined by a review of the data and/or the most critical
pathways to man. The minimum program projected at this time and
to be continued for a period of not less than five (5) years
following termination of the decommissioning and decontamination

phase is:

(1) Intermittent operation of the state-cperated high
volume air sampling stations.

(2) Pour annual soil surface aaméles.

APPENDTIY A



(3) \?our annual water samples.
(4) Thermoluminescent dosimeters.
E. Costs

The dollar values used for total annual costs for

operating the four program phases are based upon 1982 dollars.
The transportation monitoring program costs are added into the
operaticnal phase of the environmental radiation surveillance
program. Unless otherwise indicated, capital expenditures are
amortized over a five-year period.

All environmental radiolegical monitoring equipment
and supplies used in this program by the representatives of DOE
and the representatives of the Staée of New Mexico may be
puzrchased by the WIPP operator in lieu of the funds provided
below, in accordance with a specification approved by the
representatives of both agencies. Also, in lieu of funds,
maintenance may be performed on-site, or maintenance contracts may
be placed by the WIPP Operator containing technical specificaticns
approved by both representatives of the agencies. The WIPFP
Operator's calibration'equipment will be available to
zepresentatives of both agencies, and all calibration of this
eguipment shall be cémpleted in accordance with procedures
approved by the representatives of both agencies. Off-site
calibration contracts shall be maintained on an as needed basis by
the WIPP Operator and contain the technical specifications
approved by representatives of both agencies, 1In addition, the
WIPP Operator shall supply the State's representatives with all

supplies necessary to implement the monitoring program.
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Preoveraticnal Monitoring (Two Years Prior to Receiot of

Wastes) -
) Pirse
Inisial  Anmual (mioiik
a nnua v
a) Labor and Benefits o Lears)
Environmental
Scientist III-E §26,400 $52,800
0 Per Liem . 2,200 4,400
57,200
b) Capital Expenses
Cne (1) Bigh Volunme
Air Sampler -~ §$ 2,750 =» §50 v« 3,850

(installation,
fencing, calibra-
tion equipment)

Thermoluminescent
Dosimeters (TLD's) 1,100

Radiation Detection
and Monitoring
Equipment ¢ 85,000 ¢

Replacement of
Radiation Detec-
tion Equipment

After 1S Vaars ¢

c) Maintenance and Operastion
© Transportation

220 1,540

85,000

2,833 ¢ 5,667

(State vehicle) $ 3,630 § 7,280

15,000 Miles/Year
at $0.22/Mile

© Maintenance of Radia-
tion Detection
Equipment **

0 Alir Pilters

O Sample Packaging
and Shipping

Por use in Radiation Zmergency Preparedness.

8,500 *+ 17,000
110 ¢ 220

550 1,100

LR

*t

It {8 the intention of the parties that the WIPP operator shall
furnish the equipment, supplies and services noted. In such

event, these amounts will not be paid.
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Pirst

. Year Total
Initial Annual (Two Years)
O TLD Calibration 1,100 2,200
© Miscellaneous Items 550 1,100
o Adnministrative Support,
Reports, etc. 1,100 2,200
© Sample Analyses
Air 8,140 16,280
TLD's 1,540 3,080
Soil 13,640 27,280
Water 5,390 10,780
Fruits, Vegetables,
Meats, etc. 32,860  §5.720

$77,110 $154,220

Two-vear Total Cost for Preoperations Monjtoring: $307,476

2. Operational Monitoring - (To Begin at Start of Shioment of

Waste ang Extend t0o Decommissionins - Third Year to 30th
Year).

Firset
Year Total
Initial Annual ( 28 Years)
a. Labor and Benefits
Environmental
Scientist III-E $26,400 $739,200
© Per Diem 2,200 61,600
Total Labor and Benefits $28,600 $800,800
b. Capital Expenses )
0 Two (i) GM Detectors
§5350 each 1,100 e+ 220 ¢ 7,260 ¢
o Two (2) Portable
Aipha Scintilila-
tion Detectors

$1,300 each 2,640 o S30 e+ 17,480 **

*+ It {s the intention of the parties that the WIPP operator shall
furnish the equipment, supplies and services noted. In such
event, these amounts will not be paid.



Pirst

’ . I ¥:?r1 A 1 8 vl
n a nnua 28 Y
< ) . inhitial L ears)
© Two (2)_Micro-R
Meters
$1,540 each 3,080 ¢ 620 ** 20,440 ¢
© Two (2) High Volume
Alr Samplers '
$2,200 each 4,400 e 880 ** 29,040 *»
© One (l) Pour-wheel
Drive Vehicle 13,200 2,600 86,000
Total Capital
Expenses $24,420 $4,850 $160,220
C. Maintenance and Operation
© rFour-wheel Vehicle $ 1,650 5§ 46,200
0 Instrument Calibration
anéd Maintenance 1,540 43,120
0 Alr Sampler Maintenance 440 12,320
o Sample Packaging and
Shipping 550 15,400
\\G> o Onsite Office Space to be - --- '
Provided by the DOE
o Administrative Support, o - -
Reports, etc. 2,750 77,000
0 Sample Analyses
Alr 24,420 683,760
TLD's 1,540 43,120
Soil 13,640 381,920
Water 5,390 150,920
Fruits, Vegetables,
Meats, etc. 2,860 80,080
Additional Analyses 5,500 154,000
Total Maintenance
and Cperation $60,280 51,687,840

28 Years Total Cost foi Overational Maintenance: $2,648,860

—
———

J’ es It {s the intention of the parties that the WIPP operator shall
- furnish the equipment, supplies and services noted. In such
event, these amounts will not be paid.



s 3ue Decczmissioning and Decontamination (30th Year to 32nd Year)

] Total
Annual Two Years)
) o Continued Operational Progranm $ 93,330 187,660
) o Additional Sampling and Analyses 33,000 66,000
Total $126,830 $253,660
Two-Year Total Cost for D. & D: $253.660
4. Postoverational Monitoring (32nd Year to 37th Year - Total
Flve Years)
Total
Annual (S Years)
a. Labor and Benefits
Two Montas at $26,400/Year $ 4,400 $ 22,000
©0 Per Diem 2,200 11,000
Total Labor & Benefits $6,600 $33,000
b. Capital Expenses 0
Ce. Maintenance and Overations
© Vehicles (Five-year
Amortization) 2,640 13,200
0 Vehicle Operation 1,650 8,250
ji} 0 Calibration 1,100 _ 5,500
' 0 Alr Sampler Maintenance 440 2,200
© Sample Packaging and
Shipping 550 2,750
o Adninistrative Support 1,100 5,500
O Sample Analyses
Alr 24,420 122,109
Soil 3,080 15,400
Water 2,750 13,750
TLD 1,540 7,700
Total $45,870  §229,350

FPive-Year Total Cost for Postoveration Monitoring: $229,350

s¢ It {s the intention of the parties that the WIPP operator
shall furnish the equipment, supplies and services noted. 1In
such event, these amounts will not be paid.

-a-
APPENDIX A
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. vf.' Total Cost for all Phases of Radiation Monitoring

\.2’ Monitoring Phase:

Year 1 2 3-30 30-32 32-:
Preoverational
Lapor $ 23,600 $ 28,600
Capital * 92,4353 3,603 $ 79,334
Maintenance
and Oper. 77,110 ** 77,110 ** 229.500 e
Total $198,163 $109,313 $308,834
Operational
Labor 800,8C0
Capital - 160,220 e
Maintenance and Operations 1,647.840 *¢
Total ' 2,608,860

Decommissioning and Decontamination
Labor and Operations

and Sampling $253,660
Postoverational Monitoring . '
Laooer $ 33,00¢
\a Opererational and Maintenance ‘ - 196 3T:
Total $229,35!¢

Total (35 Years) Radiation Moni{toring: §3,708,180

e¢ It {8 the {ntention of the partiss that the WIPP 6§€kito:
shall furnish the equipment, supplies and services noted. 1In
such event, these amounts will not be paid.

22622
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